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TOPICAL INDEX. 
From January to June, 1915, inclusive. 


1. Control and Regulation in General. 


(2) A corporation organized to sell contracts in connection with funerals, 
etc., was engaged in writing life insurance, though no bene- 
ficiary of the promise was named. State ex rel. Fishback, In- 
surance Com’r, vs. Globe Casket & Undertaking Co. (Wash.).... 40 

The, Kansas Mutual Life Association was not a strictly mutual fraternal 
association, but was practically an old line company, although 
it collected money in the form of dues. An “old line life insur- 
ance company” is generally a corporation which insures any 
applicant who passes the medical examination and can meet the 
rules of the company, while a strictly ‘‘mutual life insurance 
association” or “fraternal benefit association” is one in which the 
individual member is at once an insurer of his fellow members 
and in turn is insured by them. Filley vs. Illinois Life Ins. 
Ce: GE Bh CIEL) yins co eslawbduasatbacenweeeuadneod snges ane 
Burial contracts issued by an undertaker were contracts ‘of ‘Insurance, 
rendering him subject to regulation by the insurance department. 
Renschler vs. State ex rel. Hogan, Atty. Gen. 648 
Foreign life company is not denied due process of law guaranteed by 
U. 8S. Const. 14th Amend. because a State Insurance Commissioner, 
has in his discretion refused to accept bond of surety company 
tendered with company’s application for license—reserve on South 
Carolina securities. State of South Carolina ex rel. Pheonix 
Mutual Life Ins. Co. vs. Fitz H. McMaster (S. C.) 658 
Rev. St. 1909, § 9253, providing that cities of the third class may levy 
a tax upon foreign insurance companies and agents, was not re- 
pealed by § 7009, and hence a city, in addition to taxing such 
insurance companies, might impose a license tax on their agents, 
City. Of Richmond. Va... Cract (BiG) acacecvvccvsirectcscccusesesuse 
Statute which authorizes tax for maintenance of department of a 
State Fire Marshal, to be imposed upon fire companies not to 
exceed a certain percentage of “the gross cash receipts as 
premiums of such company on all business transacted by it in the 
state,”’ the receipts referred to are those resulting from insur- 
ance against losses by fire and do not include premiums on 
policies of other classes. St. Paul Fire & Marine Ins. Co. vs. 
Lewis (Kan.) ....... sosescee 106 
War Revenue Act 1898 (Act ‘June 13, "1898, “o. 448, £ ‘25, “Schedule A, 
30 Stat. 461), providing for a stamp tax on policies of insur- 
ance, in so far as it imposed such a tax on policies of marine 
insurance, which were necessary incidents of the business of 
exporting, and themselves constituted exports by virtue of their 
being sent with other documents to foreign parts, was not a 
violation of Const. art. 1, § 9, providing that no tax or duty 
should be laid on articles exported from any state, etc. Thames 
& Mersey Marine Ins. Co., Limited, vs, United States (U. S.).... 212 
Where a general marine policy is issued covering successive shipments, 
the assured submitting to the underwriter a declaration show- 
ing the cargo and its value when on board, on which the under- 
writer issues a certificate to cover, which the assured sends to 
the consignee abroad with the other papers, such insurance and 
custom of business does not constitute ‘“exports,’”’ or a necessary 
incident to the business of exporting, within Const. art. 1, § 9, 
providing that no tax or duty shall be laid on articles exported 
from any state, etc., so as to exempt the insurance from taxation 
under War Revenue Act June 13, 1898, c. 448, § 25, Schedule A, 
30 Stat. 461, providing a tax on policies of insurance. Thames & 
Mersey Marine Ins, Co., Limited, vs. United States (U. S.)...... 214 
Premiums on which tax to be paid by a foreign corporation was to be 
computed did not include premiums received at its home office 
outside the state on policies held by residents of the state. 
Ex parte Pittsburg Life & Trust Co. (Ala.).. pcvcsee See 
Excess loading on life insurance premiums is not a “dividend” within 
the meaning of the Corporation Tax Act. ‘“Uncollected and de- 
ferred premiums” and “interest due and accrued,” but no part of 
which had been received, were not a part of the company’s “in- 
come received * * * during such year” within the meaning of 
the Corporation Tax Act. Connecticut General Life Ins. Co, vs. 
Eaton, Internal Revenue Collector (U. S.)...... seeeee 268 
Surplus attained after crediting policyholder with “actual ‘cost of 
carrying insurance on level premium plan does not represent 
“income received” nor “dividends” paid to policyholders and is 
not taxable under Corporation Tax Act. Moneys expended in 
enlarging or making improvements in life company’s office or 
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premises, not in the nature of permanent improvements to the 
property, but to facilitate the transaction of a growing business, 
should properly be deducted as necessary expenses of the business 
in computing the taxable net income of the corporation, under 
Corporation Tax Act. “Net income” is limited to such income, 
less allowable deductions, as were actually received during the 
year and does not include items which have been earned, or 
have become due, but have not been collected. Connecticut Mut. 
Life Ins. Co. vs. Eaton, Internal Revenue Collector (U. 8.).... 

In computing the excise tax due from an insurance corporation, it was 
improper to include in the gross income accrued, but unpaid, in- 
terest on investments represented by unmatured interest coupons 
payable in the future. Internal Revenue—Corporation Excise 
Tax—Reserve Fund—Computation. Insurance Co. of North Amer- 
ica vs. McCoach, Internal Revenue Collector (U. S.)........2++5 

The ruling of former Insurance Commissioner that defendant’s business 
did not constitute insurance, and was not within the insurance 
laws of the state, did not constitute an estoppel nor prevent 
a subsequent commissioner from maintaining a suit to forfeit 
defendant’s charter on the ground that defendant’s business con- 
stituted insurance and was unauthorized. State ex rel. Fish- 
back, Insurance Com’r, vs. Globe Casket & Undertaking Co. 
CWS.) ccccecvcccovccccccccccvctssecespocerecccensecccercesscs 

On the facts stated, the judge of the court below having, upon applica- 
tion for injunction and receiver, appointed a temporary receiver 
to take charge of the property and assets of the insurance com- 
pany, it was not error for him to refuse to take the property and 
assets thus turned over to the receiver so appointed and turn 
the same over to the Insurance Commissioner for the purpose 
of having him administer it under the provisions of the act 
of 1912. Wright, Ins. Com’r, vs. State Mut. Life Ins, Co. (Ga.).. 

Foreign life company is not denied due process of law guaranteed by 
U. S.Const. 14th Amend. because a State Insurance Commissioner, 
has in his discretion refused to accept bond of surety company 
tendered with company’s application for license—reserve on South 
Carolina securities. State of South Carolina ex rel. Phoenix 
Mutual Life Ins, Co. vs. Fitz H. McMaster (S. C.). 

Where Insurance Commissioner in excess of his authority threatens to 
revoke license of agent, the only remedy of agent is by action 
to restrain the cancellation of the license. Calvin Phillips & Co. 
vs. Fishback, Insurance Com’r (Wash.).. 

Foreign association was an assessment insurance company within the 
meaning of the statute. Held, assessment company should not 
be denied admission because the foreign laws provided methods 
of incorporation different from the laws of this state. National 
Ben. Ass’n vs. Clay, Ins. Com’r (Ky.)....... . 

Where foreign order obtains permission to do business in New York, ‘it 
submits to the laws of that state. McClement vs. Supreme Court, 
% © B. CM. F.3d... 00. 

Bond given by foreign company in. ‘strict compliance with statute 
which requires that such companies give bond to pay all their 
lawful obligations, and is limited by another section to obliga- 
tions arising out of contracts of*insurance, was a valid statutory 
bond, though it did not contain such limitation in expressed 
terms. Judgment against foreign company on agency contract, 
and not on contract of insurance, gives no right of action on a 
bond given pursuant to statute requiring that foreign fire in- 
surance companics give bonds to the state conditioned.for the 
payment of all lawful obligations arising out of contracts of in- 
surance. Ross vs. Southern Surety Co. (Tex.).....seseeseeveeee 

(25) On the facts stated, it was held that the petition as amended was 
sufficient, though somewhat inartificially drawn, to state a cause 
of action; the agent, under the circumstances stated, being a 
guarantor of payment of any loss incurred, Preston vs, Preston 
(Ky.) 

(36) Under statute providing that before any foreign company ‘can do busi- 
ness in the state it must file with the Commissioner of Insurance 
a resolution consenting that service of process upon any agent of 
company or upon commissioner shall be a valid service, a party 
suing a-foreign company has an option to serve process upon In- 
surance Commissioner or upon the agents of the foreign com- 
pany. Mutual Benefit Life Ins. Co. vs. First Nat. Bank et 


Bl. (KY. )eccccccccccccvcccesccveserecsssssessessssessesssseseese 


II. Insurance Companies. 


(A) 8TOCK COMPANIES. 

(33) Rev. St. 1911, art. 1146, enacted in 1907, prohibiting any corporation 
from issuing any stock except for money paid or labor done is 
superseded by Acts 3lst Leg. c. 108, etc. General Bonding & 
Casualty Ins. Co. et al. vs. Mosely et al. (Tex.) 

(36) Held, that since an insurance company, on receiving its certificate of 
incorporation, becomes a corporate entity to contract for the sale 
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of its capital stock, a check issued by the secretary of such com- 
pany in its name and against its funds before being licensed 
to insure property could not be held to have been illegally issued, 
in the absence of other proof as against one to’ whom it was 
transferred for value and in good faith, so as to entitle the com- 
pany’s receiver to recover the proceeds thereof. Reynolds vs. 
Gerdelman (Mo.) ..... ecescoce aceeces 
Aa order of the court permitting receivers. to an “indemnity ‘company 
to compromise the claims of the company against another com- 
pany which had reinsured certain risks is an appealable order, 
and any creditor of the indemnity company whose ,interests 
would be directly involved may appeal from such order. Mac- 
Donald, Insurance Commissioner, vs. Aitna Indemnity Co. (Cann.) 
“Lia ilities” as used in statute cannot be held to mean debts, since the 
court could have no power to fix different dates of payment’ of 
debts, and that would be discrimination. In re Empire State 
Surety: Co. CH. Fi) ccccceccvcecense @eene cooecwe 
Where the only business in which defendant was engaged was the writ- 
ing of certain proh bited insurance contracts, it was not a valid 
objection to a judgment forfeiting defendant’s charter that it 
was authorized to do other things which were unobjectionable. 
State ex rel. Fishback, Insurance awn vs. Globe Casket & Un- 
dertaking Co. (Wash.).........0.. Sebecddacencessene 
Where defendant received the check ‘of ‘an “insurance company, issued 
by its secretary in good faith in the ordinary course of business 
for a proper consideration, the company’s receiver could not re- 
cover the proceeds of the check’ in an action for money re- 
ceived, in the absence of some proof to show that ex aequo et 
bono defendant was not entitled to retain the same. Reynolds 
Va. GOrdelman GHG.) ciccccccviccccsececciiccaccekssseces eescce 
Under the statute the court on an order of liquidation of surety com- 
pany may direct that claimants, who at the time of liquida- 
tion, had been sued for injuries, have further time to perfect 
their claims as debts of the surety company, since such claims 
are not contingent, but only unliquidated. The Superintendent 
of Insurance, after an order of liquidation against a surety com- 
company, which order, under the law, fixed the rights and 
liabilities of the corporation and its policyholders as of that date, 
could not reject claims of insured for the amounts paid in settle- 
ment of judgments already entered at the time of the order, 
but not paid until afterwards. In re Empire State Surety Co. 
Che. Dad 0. ye ah needa Cas berecéetinesevedeecensktaecasaceves neceses 
On the liquidation “of the business of an insolvent “surety company, 
pursuant to the statute, such claims, and only such claims of sub- 
contractors, material men and laborers, arising under bonds 
executed for their benefit by the surety company are valid and 
provable, as were reduced to judgment prior to the entry of the 
order of insolvency. In re Emmet—In re Empire State Surety 
Co. (MN. Fi) cccccccce EV ve ee KU Qeewnes ° 


AGENCY FOR APPLICANT OR INSURED. 


Mutual fire company has ceased to be a going concern after Commis- 
sioner of Insurance has canceled its permit to do _ business. 
Cena. Ce Dee | CRG pce ccacecnsanaeaeescusacvesapeee «ese 
Defendants, who together operated an unincorporated insurance ‘associa- 
tion without any capital, which they knew to be an insolvent 
concern when they issued policy to plaintiff, who did not know. of 
its insolvency, were personally liable for a loss under the policy. 
Hancock et al. vs. Wilson et al. (Tex.)..... coves 
Members of a mutual insurance company, whose "policies. are ‘of the 
assessable kind, become liable for assessments to cover losses 
and expenses incurred during the lives of their policies whenever, 
subsequent to the dates of those policies, other persons become 
members of such companies. James A. Tanner, Receiver of the 
Liberty Mutual Fire Insurance Company of Philadelphia vs. O. M. 
Weber Company, Inc., Appellant (PG) -cccccccescccccccccecesecs 
The fact that members of mutual companies sued for assessments did 
or said nothing to induce other persons to join such companies 
after the issuance of their own policies, or that the subsequent 
members were induced to take policies by the same fraud that 
had been practised on the defendants, is no defense in an action 
to collect the assessments in question. James A. Tanner, Receiver 
of the Liberty Mutual Fire Insurance Company of Philadelphia 
vs. O. M. Weber Company, Inc., Appellant (Pa.).........ceee0. 
Writ of garnishment cannot be issued against mutual fire companies 
so as to give plaintiff priority over other policyholders. Oglesby 
PR WORF Cie acces cescsvcccesrccénscsatsccrgcccdesepececesse 
Members of a mutual insurance company, whose policies are of the as- 
sessable kind, become liable for assessments to cover losses 
and expenses incurred during the lives of their policies whenever, 
subsequent to the dates of those policies, other persons become 
members of such companies. James A. Tanner, Receiver of the 
Liberty Mutual Fire Insurance Company of Philadelphia vs. 
O. M. Weber Company, Inc., Appellant (Pa.)......ccceceecccsece 
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The fact that members of mutual companies sued for assessments did 
or said nothing to induce other persons to join such companies 
after the issuance of their own policies, or that the subsequent 
members were induced to take policies by the same fraud that 
had been practised on the defendants, is no defense in an action 
to collect the assessments in question. James A. Tanner, Re- 
ceiver of the Liberty Mutual Fire Insurance Company of Phila- 
delphia vs. O. M. Weber Company, Inc., Appellant (Pa.) 


Insurance Agents and Brokers. 


AGENCY FOR INSURER. 


One who purchased a one-third inter.st in the business of an in- 
surance solicitor, which consisted in the main in the representa- 
tion of an insurance agency with which the latter had a con- 
tract, was not entitled at the termination of the partnership 
to recover from the other any amount for the good will of the 
business. Hirschberg vs. Bacher (Wi1B.).....cccecsecccesceccece 
that the relation between two companies was that of debtor 
and creditor and not that of principal and agent, and W. & Co. 
was not the owner of the premiums collected by A. & Co., and 
hence accused was not guilty of converting the property of W. 
& Co. to his own use. Conversion is to be determined by test 
of ownership. Commonwealth vs. Abele (Ky.) 

Local representative of general agent, who effected the insurance, 
made delivery and collected premium, was agent of Insurer. 
National Union Fire Ins. Co. vs. Burkholder (Va.)........+.se008 

Evidence held to show that person negotiating the insurance was the 
authorized local representative. National oven Fire Ins. Co. vs. 
Burkholder (VG.).ccccvccccsccscccccscccce ee covcece 

Held, that the relation between two companies was ‘that of debtor and 
creditor and not that of principal and agent, and W. & Co. was 
not the owner of the premiums collected by A. & Co., and hence 
accused was not guilty of converting the property of W. & Co. 
to his own use. Conversion is to be determined by test of 
ownership. Commonwealth vs. Abele (Ky.) eoccee 

Insurance agent who issues policy of insurance in violation of instruc- 
tions of company is liable to company for amount of insurance 
paid on account of loss. He cannot defeat his liability by showing 
that the company might have escaped liability on policy by liti- 
gation. Insurance Co. of North America vs. Baer (Kan.) 

Where defendant claimed that its written offer of commissions to agent 
at specified rate was orally modified before it was accepted by 
plaintiff, evidence held insufficient to support a judgment for 
plaintiff. Ratcliffe vs. Missour, Benefit Ass’n (MO.).......eee0. 

Provision of plaintiff's agency with insurance company that if he, at 
any time after the termination thereof, engaged in such business 
for another all right to renewal commissions under it ghall 
terminate, being valid and not against public policy, he so 
engaging loses all right to renewals, even if fraud could be 
predicated on the termination before expiration of two years’ 
employment, necessary in any event to give right to such com- 
missions. Sutherland vs. Connecticut Mut. Life Ins. Co. et al. 
(CN. Y.) 

Oral agreement—written contract. Held, that a conclusion of the 
referee that the plaintiff did not waive any of his rights to com- 
missions under the old agreement cannot be sustained. Babbit 
vs. Central Life Ins. Co. ° 

Evidence held to show defendant’s agent was authorized to enter into 
a parol contract of insurance. Lea et al. vs. Atlantic Fire Ins. 
Co. (N. C.) 

Where it appeared that the maker of a note, gotten conditionally for 
premium, notified agent that he would not take the insurance, evi- 
dence that the note and application, etc., was received by the 
company and a policy issued, etc., properly excluded as irrelevant. 
Larson vs. Seguin (8S. D.) 

In an action against an insurance agent alleged to have transferred to 
an innocent purchaser a note for the premium on an insurance 
policy delivered to him, together with an application for insur- 
ance, under an agreement that they would be held in abeyance 
until plaintiff decided whether he would accept or reject the in- 
surance, evidence held sufficient to support a verdict for plaintiff. 
Larson vs. Seguin (8S. D.) eee 

Action against agent for loss trom failure to insure buildings, Instruc- 
tion that plaintiff could not recover if he was to furnish such 
data was erroneous, and jury found that policy could not issue 
without such data. Bridenbaugh vs. McElrath (S. D.) 

’ Application made for $5,000 insurance in lump sum. Agents acting for 
several companies within the scope of their authority, so that 
defendant was charged with their knowledge of additional in- 
surance. Humboldt Fire Ins. Co. vs, Ashby (Ind.).. 


(12) 





Topical Index. 


(B) AGENCY FOR APPLICANT OR INSURED. 


(97) In an action to recover insurance premiums advanced by plaintiff for 
the benefit of defendant, plaintiff has the burden of proving 
authority to procure the policy. Evidence held sufficient to sus- 
tain a finding that plaintiff was authorized by defendant to take 
out the policies. Lord vs. Downs (Me.) 

(103) Insured had a right to rely on broker’s presumed obedience ‘to ‘his in- 
structions, and was not negligent in failing to examine the policy 
when delivered, so as to discover that it prohibited other insur- 
ance, and he did not waive his rights to sue broker by 
retaining the policy without ae Israelson vs. William- 
son (N. Y.) 

Where an insurance broker undertook “to keep properties insured and, 
after expiration of the policies taken out by him, neglected to 
secure new policies for a period during which the property was 
destroyed by fire, he was liable for the loss. Diamond vs. Duncan 
CTOK.) ccccccees 


IV. Insurable Interest. 


(114) One taking out a policy on the life of another for his own benefit 
must have an interest in the continuance of the life of the in- 
sured. While an assignment of a policy of insurance must, in 
any case, be characterized by good faith, yet good faith alone 
is not sufficient to sustain a policy of insurance, taken out upon 
the life of another by one who has no interest in the continuance 
of such life. Crismond’s Adm’x et al. vs. Jones et al. (Va.). 

One may take out a life policy on his life and make it payable to one 
having no insurable interest in his life. Langford vs. National 
Life & Accident Ins. Co. (Ark.) 

(115) Occupant of premises has an insurable interest therein, and where no 
questions were asked as to his title and he made no misrepre- 
sentations as to his title at any time it is immaterial whether 
he had only a life estate in the premises. Fadden vs. Phoenix 
Ins. Co.—Fadden vs. Insurance Co. of North America (N. H.).... 

Where certain land was conveyed to plaintifft’s father, because plain- 
tiff was a minor, but father paid no part of the price, and held 
only the naked title for the son, the latter hau an insurable 
interest in the property, and was the real party in interest, so 
that his statement in the application that he was the owner of 
the property was true. Cummings vs. Dirigo Mut. Fire Ins. 
Co. (Me.) 

Husband conveying property to a third person to convey to his wife, 
so as to vest the absolute title in her, which, under the statute, 
made it under her absolute control, has thereafter no insurable 
interest in such property, though, by reason of the marital re- 
lation, he collects the rents and uses the ar as his own. 
Wisecup vs. American Ins. Co. of Newark, N. J. 

(116) Where insured agreed with his niece that he should procure policy ‘on 
his iife and assign it to her, and that she should pay the pre- 
miums and have the proceeds, the policy which was payable to 
insured’s estate, having been duly assigned, is void, and insured’s 
administrator cannot recover thereon. Equitable Life Assur. 
Society vs. O’Connor’s Adm’r (Ky.).... 

Based exclusively upon affinity, a wife has an insurable interest in her 
husband and the husband in his wife, and based exclusively upon 
consanguinity, a father has an insurable interest in his child 
and a child in the life of its father. Crismond’s Adm’x et al. 
vs, Jones et al. (Va.).. 

Illegitimate children, recognized and maintained. by their putative 
father, have an insurable interest in his life. Overton vs. Colored 
Knights of Pythias et al. 

(119) Where there was no understanding between insured and beneficiary at 
he time of the issuance of the policy the beneficiary, paying some 
of the premiums until the death of insured, could recover on the 
policy as against the objection that it was a wagering contract. 
Langford vs. National Life & Accident Ins, Co, 

(120) Where contractor procured insurance in name of agent of Yendor, with 
stipulation that loss, if any, should be payable to contractor as 
his interest might appear, and the balance to the purchaser, and 
the agent knew of the relations of the parties and the premium 
was paid by the contractor, insurer held by equally divided court 
liable on the policy, though the vendor’s agent had no insurable 
interest; for the contractor and the purchaser had an insurable 
interest. Houran vs. Aitna Ins. Co. (Mich.).. 

122) Where an uncle agreed to procure policy and assign it to his niece, who 
should pay the premiums and collect the proceeds, the assign- 
ment was void, the niece having no insurable interest. Equitable 
Life Assur. Society vs. O’Connor’s Adm’r (Ky.) 

The assignee of a life policy or of the proceéds thereof must have an 
insurable interest in the life of the insured. Crismond’s Adm’x 
et al. vs. Jones et al. (Va.) 
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Where logging operations were completed on.February 6, 1912, the 
president of the lumber company had no right even to occupy a 
building he had erected on lands of another under agreement to 
use it as a store only while the operations lasted, and a sale by 
him on February 6th passed no title and no-insurable interest 
in the building to the purchaser. Niagara Fire Ins, Co. vs. Layne 


VY. The Contract in General. 


(A) 
(131) 


NATURE, REQUISITES AND VALIDITY. 


While an authorized agent can contract for issuance of policy and agree 
that in the meantime property shall be covered, etc., is not bind- 
ing where none of the premium was ever paid and the policy 
was not delivered, although the time for the making of the con- 
tract had long since passed. California Ins. Co. vs. Settle (Ky.). 

Unless prohibited by statute an oral contract of fire erence will be 
upheld. Lea et al. vs. Atlantic Fire Ins, Co. (N 

“Binding slip’? constitutes a valid contract unless prohibited by statute. 
Lea et al. vs. Atlantic Fire Ins. Co. (N. C.). 

A life policy combining the elements of accident insurance, “which says, 
“This provision is granted without additional cost to the in- 
sured,” complies with statute requiring that life policies, issued 
by foreign companies having features of accident insurance, 
“shall state the cost of such concessions to the insured.’”’ Metro- 
politan Life Ins, Co. vs. Hardison, Insurance Com’r (Mass.).... 

Change in ownership without change in assured’s name in policy. Plain- 
tiff claimed by assignment from corporation after loss. From an 
examination of the evidence it was error to dismiss the case on 
defendant’s motion when plaintiff rested. Lenning vs. Retail 
Merchants’ Mut. Fire Ins. Co. (Minn.) 

On the facts stated, held that the burglary policy delivered was valid 
and that its return by assured for correction was not an offer 
for cancellation or a refusal to accept the contract, and. that 
insurer could not retain and cancel the policy. New Amsterdam 
Casualty Co. vs. New Palestine Bank (Ind.)........ 

On the facts stated it was held that the policy never took effect as 
a contract of insurance binding the insurer, and this without refer- 
ence to whether the agent had undertaken to deliver the policies 
at once on his receipt thereof. John Hancock Mut. Life Ins. Co. 
vs. McClure (U. 8.) 

In an action to recover premiums, evidence held sufficient to show 
that defendant did not accept the policies, though the agent left 
them at her home. The rule that one who retains a policy of 
insurance in his possession will be deemed to have accepted it, 
and is liable for premiums, has no application where there was 
an express refusal to accept the policy in any form. Gray vs. 
Blackwood (Ark.) 

Manual delivery of policy to defendant by messenger was not essential 
to perfect the defendant’s obligations on his notes and the defense 
of want of consideration was overcome. Sutton vs, Wright (Kan.) 

One unable to read who signs an application for insurance upon false 
representations of insurer’s agent as to its contents is not 
bound by his signature. Colley vs. National Live Stock Ins. 
Co. (Mo.) 

Fidelity bond. The affidavit ‘was sufficient to preserve defendant's 
right to a determination of such question and, the clerk having 
entered judgment at plaintiff's instance for want of affidavit 
of defense, the court, on holding that an affidavit was required, 
would set aside judgment and permit defendant to file proper 
affidavit as to the merits. Edward F. Gerber Co. vs. Title 
Guarantee & Surety Co. (U. S.). bp eseene teense heew 

Insured, who never saw application and who never read policy until 
after loss, was not guilty of negligence preventing a reformation 
of the policy on his application therefor. Salmon vs. Farm 
Property Mut. Ins. Ass’n (Iowa) peeeeeerecoceseess« 

A policy may be reformed where there is a mutual mistake or a mis- 
take on one side and fraud on the other. Policy may be reformed 
for mutual mistake of the agent and the insured, though the 
agent’s authority was limited, since company is bound by the 
acts of its agent within the apparent scope of his authority unless 
the insured knows of the limitations upon his powers. National 
Union Fire Ins. Co. vs. Light’s Admr. et al. (Ky.)........- 

A misdescription of land on which crops are growing will not of itself 
prevent recovery. Where misdecription is due solely to error of 
agent it is not necessary to bring an action in equity to reform 
policy, but insured may bring an action at law thereon in the 
oo French vs. State Farmers’ Mut, — Ins. * Co. 


(N . ° 
(144) Life policy cannot be varied “by representations made by ‘a soliciting 


agent before the policy was issued as to what it would provide. 
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(B) 


CONSTRUCTION AND OPERATION. 


(146) Where any reasonable construction can be placed on provisions of an 


insurance policy that will prevent a forfeiture, that construction 
should be adopted, and the rule applies as well to standard. In- 
surance Co. of North America vs. O’Bannon (TeX.).......+++ee++ 
While contract must be construed with reference to the generally 
established usages and customs of the business, the words used 
-are to be understood in their ordinary and popular sense unless 
they have a different meaning by some definite usage brought 
home to the knowledge of the parties to be affected or so general 
and well established that their knowledge of it may be presumed. 
A court should give a written contract that reasonable construc- 
tion which it is to be assumed intelligent business men would 
give it. Canton Ins, Office, Limited, et al. vs. Independent Transp. 
Co. et al. (YU. Sidicccccccccccccsecces Cooecoccoee 
In cases of ambiguity or uncertainty an insurance ‘policy’ will be con- 
strued most strictly against the insurer. Wiest vs. United States 


163 


Health & Accident Ins. Co. of Saginaw, Mich. (Mo.).........++. 33 


Insurance contracts should be clear and explicit in their terms and 
not couched in language as to the construction of which lawyers 
and courts might honestly differ, but be so plain and unambig- 
uous that men of average intelligence may understand their 
meaning, and ambiguous phrases must be given the meaning 
most favorable to the insured. Paskusz et al. vs. Philadelphia 
Casualty Co. (N. Yudeccccccccvccccsccsccece eoceece 

A condition subsequent defeating a fire policy should “be “construed 
most favorably to insured. Wiley vs. London & Lancashire Fire 
Ins. Co. (Conn.) .. 

Where insurance policy contains inconsistent provisions, “the courts 
case of loss will adopt the provision which is most favorable to 
the assured. Funke Estate vs. Law Union & Crown Ins. 
Co. (Neb.) ee Cocencoces ee ececccccce 

If a policy is so drawn as to require ‘Interpretation, ‘and. to be fairly 
susceptible of two different constructions, the one will be adopted 
that is most favorable to the insured. Union Accident Co. vs. 
WH CQUIRL) cccccdcdcvdcccctdedecvntvanctcddcrcareccencestsoes 

As contracts of insurance are usually prepared by the companies that 
issue them they are to be construed favorably to the insured 
when ambiguous. Scheuerman vs. Mathison et al. (Pacific Coast 


367 
in 


378 


387 


Casualty Co. Garmishee (Ore.)......cccccccccsceceveccccesccsss 484 


The terms of a policy are construed against insurer and in favor of 
insured, even though a standard form of policy has been adopted. 
Cottingham vs. Maryland Motor Car Ins. Co. (N. C.)....ceeeeeeee 

Where a policy is fairly susceptible of two constructions, that construc- 
tion which will sustain, rather than defeat, the any will be 
adopted. North River Ins. Co. vs. Dyche (Ky.) 

Contracts of a surety company on which premiums are paid, "ete., “are 
not differentiated from guaranty insurance, and same rules of 
construction must apply thereto as apply to other insurance con- 
tracts. National Surety Co. vs. Murphy-Walker Co. (Tex.). 

Condition of forfeiture contained in an insurance policy must be strictly 
construed as against the company. Dunphy et al. vs. Commercial 
Union Assur. Co., Limited, of London (Tex.). . 

Contract will be construed 80 as to avoid a suspension ‘or a forfeiture 
and to sustain, rather than defeat, its purpose. Mathews Farmers’ 
Mut. Live Stock Ins. Co. vs. Moore (Ind.). 

Bond given to insure the performance of a building contract was an 
insurance contract, and should be so construed as to afford in- 
sured the protection for which he paid, National Surety Co. 

t al. vs. Price (Ky.) 

Stipulation in life policy for forfeiture for nonpayment of premiums at 
maturity is enforceable in the absence of contrary statutory pro- 
visions. Public Savings Ins. Co. of America vs. Coombes (Ind.) 

Where policy in Iowa company was delivered and premiym paid in 
Illinois, it was an Illinois contract. Hamilton et al. vs. Darley 
(ill.) 

Indorsement by a foreign company of a conditional agreement for ex- 
tended insurance on default in premiums, without referring to it 
in the policy or application, is not ‘‘a part of the policy” within 
the statute. Gibson vs. State Mut. Life Assur. Co. of Worcester, 
Mass. (Mo.) oonee 

Where policy is open to ‘two ‘possible | interpretations, the one least 
favorable to insurer will be adopted. Still vs. Connecticut Fire 
Ems. CO.. Of EMSTTORG, COMB: GIR a cccdcdcpesvoncerdecedebecnss 

Intention of parties to a contract will, if ascertainable, determine the 
sense of terms used, and where the sense is clearly expressed 
the written terms are conclusive, but where not clearly expressed 
resort may be had to surrounding circumstances. Still ve. 
Connecticut Fire Ins. Co. of Hartford, Conn. (Mo.) ......... 

Where a policy was issued to the N. Co, with a provision making the 
loss, if any, payable to L. & Co. as its interest might appear, 
the force of such provision was not dependent upon the existence 
of an insurable interest in L. & Co., as it was not its interest in 
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the property that was insured and it was a mere appointee entitied 
to receive the proceeds of the policy in case of loss as its interest 
might appear. Woods vs. Insurance Co. of State of Pennsylvania 
eS RPE SPER eee rr eres re eee er Te ree ee TT 
Employers’ liability insurance policy creates no privity “‘petween the 
insurer and an employee, and is not a promise for the benefit of 
the employee. Scheuerman vs. Mathison et al. (Pacific Coast 
Caanalty Ce. GOPRIsnes) COPE.) . 06 ccccccvacscvcescccsveese . 
Policy indemnifying holder against loss on account of liability for. per- 
sonal injuries was not written for the protection of injured person 
or his benefit, and there was no privity between him and the in- 
surer. Fidelity & Casualty Co. of New York vs. Martin (Ky.).... 
A policy describing the building insured as situated ‘‘on the * * * turn- 
pike, Sissonville, W. Va.,"" may mean property which is either 
“near to” or “in’ Sissonville, Fisher vs. Sun Ins. Co. of London 
‘fe RRP ree ET TCR UE CTE TORT TT eee 
It was held that the word ‘warehouse’ meant a  puilding where the 
goods and merchandise were stored and did not include adjacent 
buildings used for manufacturing varnish and no recovery could 
be had for loss to adjacent buildings. Leavitt vs. National Fire 
Ins. Co, of Hartford, Conn.—Leavitt vs. Mechanics’ & Traders’ 
Ins. CO. OF Mew OCrleGnS CN. FVideeccccccvcctcvnvesecvsccocecoese 
Tornado policy insuring a frame barn building and a frame barn covers 
a silo which forms part of the frame barn building, and used 
in connection with it, and constructed of the same material even 
though built subsequently. Still vs. Connecticut Fire Ins. Co. 
OF MartlerG, COMB. CHES.) . cesccccccevizvcscvcvesscvcescoe 
A misdescription of land on which crops are growing will not of. itself 
prevent recovery. Where misdecription is due solely to error of 
agent it is not necessary to bring an action in equity to reform 
policy, but insured may bring an action at law thereon in the 
first instance. French vs. State Farmers’ Mut. Hail Ins. Co. 
Coes BOAD. 0. 0:60 6p OW wb 00 ye 40:0.8 5 5 OOS CRNG 6805S HARE C C4 CRN CR EERO OBOE 
Language clearly showing intention and understanding of surety at the 
time the bond was executed must be used in the instrument to 
render the surety liable under it for past defaults of the person 
whose duties are guaranteed. Adams Co. vs. Western Surety Co. 
OE Gh. Ci Re) 0o.8 0a RAKES Ab 56 OU On. 8 y aih 00:6 6E RA OO 4h aORd 66S +8 8b 
Credit insurance. On the facts stated it was held that the total loss of 
an account of $3,869.08 the first initial or own loss was $1,555.23, 
one-half of 1 per cent of all sales under $200,000 plus $500, the 
added loss to be borne by the insured under the rider, the differ- 
ence between the two loss limits of $2,000 and $3,000 making judg- 
ment for the plaintiff for $2,316.85 proper. Blakeslee, Perrin & 
Darling vs. Ocean Accident & Guarantee Corporation, Ltd. (N. Y.) 
Although the renewal bond was not executed until December 4, 1903, a 
clause therein provided that “losses occurring on goods shipped 
on and after October 1, 1903,” should be included thereunder. 
Philadelphia Casualty Co. vs. Fechheimer et al. (U. S.).......... 
Life policy providing for payment of a definite amount to insured at a 
definite date, or to his representatives at his decease before the 
end of such period, in considcration of payment of annual 
premiums without any qualifying provisions, is not a contract of 
insurance for one year, but is a contract indivisible and con- 
tinuous’ Titlow et al. vs. Reliance Life Ins. Co. (Pa.).......... 
Renewal of bonds was a continuous contract and recovery by fraternal 
ociety on bond was not limited to the loss occurring after the 
last renewal. United States Fiaelity & Guaranty Co. vs. Shepherds’ 
Oe A ee ae re re rr re 
In the absence of misrepr sentations and fraud, fire contract is sev- 
erable, and a breach of the contract of insifrance that relates to 
and directly affects only one of the classes of the property in- 
sured does not invalidate the policy as to the other class of 
property unless it appears that such was the intention of the 
parties. National Union Fire Ins. Co. vs. Cubberly (Fla.)...... 
Where property covered by a policy of insurance consists of different 
kinds of property, such as realty and personalty, or of different 
items, such as separate buildings, etc., and the different kinds 
or articles are separately valued or are insured for separate 
amounts, and the premium charged is the aggregate of the 
separate premiums to be charged whether in a joint or several 
policies, the contract is divisible, and a breach of warranty or 
condition as to one kind or class of property will not affect the 
insurance on the remainder of the property. National Union 
Fire Ins. Co. vs. Cubberly (Fla.)............ cbeecveve ee eceorecee 





Premiums, Dues and Assessments. 


That the workmen’s compensation law (1910) was declared unconstitu- 
tional by a decision rendered after expiration of the term of 
an insurance policy, covering the insured’s liability under such 
law did not relieve the insured from liability for unpaid 
premiums due on such policy; the risk insured against being one 
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which attached at the issuance of a policy and continued until 
expiration of the insured period, since during that time the in- 
sured rested under the possibility of being cast in damages in the 
event of accident to employees. New Amsterdam Casualty Co. 
WO, Cleett CW. Fidcccccccncsessccccnccveceseccsscoscues inecnane Ce 


(183) Under liability policy which contained a clause ‘providing “for short 


term rate if policy were cancelled at the request of assured 
and he was not retiring from business, and a special agreement 
that the policy might be canceled at the end of the first year 
if the assured concluded not to carry liability insurance and a 
lower rate charged, where the policy was canceled at the request 
of the assured at the end of twenty-seven and one-half 
months, and it was not shown that the assured retired from 
business or concluded not to carry liability insurance, the rate 
is governed by the policy clause and not by the special agreement. 
tna Life Ins. Co. vs. Kansas City Electric Light Co. et al. (Mo.). 249 


Cancellation. Premium earned to date of cancellation made by insured 


at end of three months was properly computed on the basis of 
compensation which would have been paid to employees for the 
entire year, estimated on the basis of that paid for three months, 
rather than merely on the basis of the compensation paid for 
three months. Big Run Coal Co. vs. Employers’ Indemnity Co. 
(KYy.) cosces Sekt ccneU Rdebae Keck CaP eceewaeRRamees connws - 790 


(184) Note given for prem um on policy with agreement to help agent get 


other insurance, in which case note was not to be paid, amounted 
to a contract to pay or allow a rebate on defendant’s policy in 
violation of statute and therefore constituted no defense to the 
note. Security Life Ins. Co. of America vs. Allen (Tex.)........ 36 


Licensed agent did not violate rebate laws by negotiating loans in con- 


sideration of securing insurance. Calvin Phillips & Co. vs. Fish- 
DGGk,. TRGMSENED COMPLE. COMM) oc cccxcdienbscnscciectececacaces 518 


Before the enactment of constitution prohibiting rebating an insurer 


might have accepted any amount it deemed proper in payment 
of first premium. Majestic Life Assur. Co. vs. Winfield (Ind.).... 689 


(186) Under an industrial policy stipulating for payment of premiums on or 


before each Monday, a payment made any time during Monday 
is in time. Public Savings Ins. Co. of America vs. Coombes 
CRO) kee Wedss epceeakecacaceredeeceeadertcamtenkebtedeedaeas 688 


Arrangement by agent for an insurance company, who was also cashier 


of a bank, that amount of premium should be charged against 
insured’s account at the bank does not invalidate the oer Lea 
ot Gh. we Ationtio Fire ISG: CO. CM. Cali cote cecustacescascees 733 


(187) Where an application for cancellation and issuance of new policy” to- 


gether with note for premium was delivered to plaintiff insur- 
ance company’s agent there was no contract until application 
was accepted and it having been countermanded and request 
made for return of old policy defendant was not liable onthe 
note. Planters’ Fire Ins. Co. vs. Crockett (Ark.).......eeeeee00% 193 


(188) Where agent, after writing policy on defendant’s life, agreed with him 


that he should not be called on to pay note for first premium if 
he would assist agent in writing other business, which he did, 
such agreement was contractual and not a misrepresentation of 
fact and was not, therefore, sufficient to sustain a defense that 
the note was obtained by fraud. Security Life Ins. Co. of 
Ammevion 00.. AMem (TGR de ccciceveciscccvcccsncecessecsec 36 


Where promise of insured to pay the premiums on a ‘policy of indemnity 


insurance was independent of insurer’s covenant to reimburse 
insured for money paid for surgical relief of employees, failure 
of insurer to make such reimbursement was not a bar to its 
action for premiums. Big Run Coal Co. vs. Employers’ Indemnity 
CR -CISa) : 6s pec ee des hawereunkendéaes os teecuhe  redeKehnerenennes 790 


Misrepresentations. While the answers were not literally accurate they 


were substantially true, and did not invalidate the policy. Black- 
stone ve. Kanene City Life Ine, Co. (TOR). ccccccivncescccsesace 700 


Charge concerning receipt and acceptance was not objectionable as mak- 


ing the receipt conclusive, as it also required a finding of defend- 
ant’s acceptance. In an agent’s action for premium, evidence 
held to sustain a verdict for him. Just vs. Herry (Tex.)........ 701 


Testimony oftthird person that he had foreclosed a lien was competent 


to show the contractual relations between the parties and their 
mutual interest in the property. Lamb et al. vs. Cnnor (Wash.) 617 


(192) Assured was chargeable with knowledge of the kind of company with 


which he was dealing when he accepted the policy, the 
by-laws of the company revealing its character having been 
pla'nly printed on the back, and the broker having acted as his 
agent and not as the company’s. Hicks vs. Grimley (N. Y.)..... 606 


(198) Where insured defaulted in the payment of annual premium due 


under an indivisible and continuous contract of insurance and 
thereafter tendered to the insurer a check for the amount of the 
unpaid premium, the act of the insurer in returning the check 
and declaring the policy void, without making offer to refund 
the premiums previously paid, did not terminate the policy, so 
as to preclude the insured from recovering such previously paid 
premiums, Titlow et al. vs. Reliance Life Ins. Co. (Pa.)........ 338 
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Where county trustee gave bond for faithful performance and paid a 
premium of $4,000 in advance, and died after six months, during 
which time the bulk of the funds passing through his hands were 
collected and disposed of, his administratrix could not recover 
back one-half of the premium, since the risk had attached, and 
neither it nor the premium could be apportioned. Crouch vs. 
Southern Surety Co. (TenN.).csccccsccccccccccces eeeceeue 


(199) An insurance policy is not a “negotiable instrument’’—an independent 
right of property that can be transferred apart from the notes 
it is given to secure. Stone vs. Sargent et al. (Mass.).........0% 


VII. Assignment or Other Transfer of Policy. 


(204) An assignment of an insurance policy by beneficiary prior to Insured’s 
death, and without his consent, is invalid. Lesem vs. Mutual 
Life Ina. Co. of Néw York (N. ¥.).cccccccccccscccccvcccccessccce 


(209) Assignment need not be attached to policy itself. Where plaintiff 
borrowed money and gave a blank assignment of his life policy, 
which assignment was without plaintiff's notice transferred to 
defendant, who advanced the money for the loans, plaintiff, 
having borrowed further sums from the ostensible lender, is not 
estopped to question the assignment, though he agreed that the 
policy should stand as security for the further loans, where the 
ostensible lender raised the amounts of the notes before negotiat- 
ing them to defendant. Tower vs. Stanley (Mass.)...........00% 


(218) Where contract is assigned by insured with the consent of insurer a 
new contract is created, identical in terms with the one assigned, 
between the insurer and the assignee. Niagara Fire Ins. Co. vs. 
Layne (Ky.) . 

(214) Delivery of policy to plaintiff's mother constituted a valid assignment of 
policy to plaintiff. Tepper vs. New York Life Ins, Co, et al. 
(N. Y¥.) oe ° seeesecvevocon 

Where delivery of policy amounted to an assignment thereof, subse- 
quent change of beneficiary without the assignee’s consent was in 
fraud of her vested rights. Tepper vs. New York Life Ins. Co. 
Ot al. CN. Fi) 0:0:0:0:86:00 00:9 000/0 COUEC SSSR ERE ONS UENO CORY 


(222) Where life policy was assigned as collateral security for a note which 
was several times renewed, additional assignments were not 
necessary to enable creditor to recover upon the policy, the 
original debt for which it was pledged remaining unpaid. Where 
policy, payable to wife or in case of her earlier death to as- 
sured’s estate, was assigned by husband and wife as security 
for debt, the creditor may collect the surrender value of policy, 
such right not being made personal to the insured. Mutual Bene- 
at Lite Ias. Co. we. Piret. Nat. Bank ot al, (RY. ). occcrvccceccccces 


568 


VIII, Cancellation, Surrender, Abandonment, or Rescission of Polic;. 


(232) When assured was sued for assessment to help company meet loss as 
provided by statute, he could not rely on the transaction as a 
rescission of the contract of insurance. Hicks vs. Grimley 
(N. Y.) cob eseeneoctsoese 

(233) On the facts stated it was held that the notice of cancellation was 
not sufficieni, for the .nsurer by its request to return the letter 
lessened insured’s chances of receiving notice. American Auto- 
mobile Ins. Co. vs. Watts (Ala.).... . erre rT rr re 


(244) Where insured’s bill asserted the right to a paid-up policy of $5,490 
and repudiated insurer’s offer for about $4,000, it was error for 
the court, where the only paid-up policy to which the insured 
was entitled was dependent upon reserve on the policy, including 
dividends and surplus, to decree that insurer should Issue a paid- 
up policy for the amount offered. Truly vs. Mutual Life Ins. Co. 
GE TOW TOUR GEE) cevcccccesecs cvvcctendderesvedevdceoveseeée 


(246) Stipulation authorizing cancellation of insurance poliéy will be most 
strictly construed against insurer, although the court cannot imply 
a meaning which the language does not warrant. American Auto- 
mobile Ins. Co. vs. Watts (Ala.) aecnteeen oe ez 


(247) Insurer must elect to rescind the contract within a reasonable tim 
after discovering the breach of fraud, and at the same time 
tender premiums paid. Mutual Life Ins. Co. of New York vs. 
WinikSiten ‘CRAG. occccgcccess COED oO Oke eKOR SES 

Where company refused payment of policy, refunding amount of pre- 
mium which was considered by plaintiff's attorney as partial 
payment of loss and held subject to their order, there was no 
acceptance of the return of the premium which barred plaintiff's 
right to recover on policy. Shipman vs. National Live Stock 
Be, CO . GRO) eh. 0 oe 6:6 6 0:8e RV ENGST 8Ed VET SN 0 0c 0:6 MEER ENSO Ke oO 
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322 


702 
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Avoidance of Policy for Misrepresentation, Fraud, or Breach of 
Warranty or Condition. 


GROUNDS IN GENERAL. 


It was immaterial, so far as its effect in avoiding a policy is concerned, 
whether applicant told agent that automobile was a 1910 model 
when in fact it was a 1907 or that he bought it for a 1910, where 
he knew agent was relying on representation and statement of 
fact. Smith vs. American Automobile Ins. Co. (Mo.)... 

Where applicant was asked if he had certain disease and in good faith 
answered in the negative, and there was no evidence, or only 
conflicting evidence, as to whether he knew that he had such 
disease, the literal untruth of his answer would not of itself 
defeat recovery. Brotherhood of Railroad Trainmen vs. Swear- 
ingen (Ky.) eoce 

When the application was taken by the agent of mutual company, the 
material questions were propounded to plaintiff by solicitor and 
truthfully answered, but set down by the former in his own way. 
Plaintiff signed application without knowledge of what the solici- 
tor had written and property was destroyed by fire. The prop- 
erty was subsequently destroyed from™a source inquired about by 
one of the questions. Held, the plaintiff was entitled to recover. 
Broady vs. Patrons’ Fire & Tornado Ass’n (Kan.).......++e+00. 

A misrepresentation ‘material to risk” is one concerning a fact which 
would induce the insurer to decline the insurance or to charge 
a higher premium. St. Paul Fire & Marine Ins. Co. vs. Huff. 
(Tex.) 

Misrepresentation as to year of automobile model was, as matter of 
law, though made innocently, material to the risk within the 
statute. Smith vs. American Automobile Ins. Co. (Mo.) 

Where one applying for insurance answers inquiries falsely or makes 
untrue voluntary statements, these, if relating to material facts, 
will avoid the policy, irrespective of insured’s knowledge or 
fraud. Niagara Fire Ins. Co. vs. Layne (KY.)......ssseeeeeees ° 

The fact that insured made statements as to the honesty of its casnier, 
in applying for an indemnity bond, in good faith and without 
negligence was immaterial, and the policy never attached to the 
risk. Wolverine Brass Works, Inc., vs. Pacific Coast Casualty 
Co. of San Francisco (Cal.) 

Where misrepresentation is used in statute, includes warranties. 
Dodt vs. Prudential Ins. Co. of America (Mo.) 

Where property covered by a policy of insurance consists of different 
kinds of property, such as realty and personalty, or of different 
items, such as separate buildings, etc., and the different kinds 
or articles are separately valued or are insured for separate 
amounts, and the premium charged is the aggregate of the 
separate premiums to be charged whether in a joint or several 
policies, the contract is divisible, and a breach of warranty or 
condition as to one kind or class of property will not affect the 
insurance on the remainder of the property. National Union Fire 
Ins. Co. vs. Cubberly (Fla.) 

Statements of insured in application that he had not consulted a phy- 
siclan within ten years or never had consumption were self- 
serving declarations, inadmissible in behalf of the beneficiary. 
McKnelly et al. vs. Brotherhood of American Yeomen (Wis.)..... 


MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


The widow is the proper person upon whom to make a demand for 
autopsy, and it is not necessary to be made upon her personally 
so long as it is communicated to her, On the facts stated demand 
was not made at reasonable time or upon proper occasion, and 
this refusal did not defeat right of action on the policy. Failure 
to give notice of claim within the time stipulated is waived where 
a company denies liability wholly on another ground. No re- 
versible error can be predicated on a ruling permitting plaintiff 
to call the claim auditor of defendant for cross-examination where 
plaintiff did not seek to avoid his testimony and the questions 
asked would have been proper had he been called as plaintiff's 
witness. Johnson vs. Bankers’ Mut. Casualty Co. (Minn.) 

(279) Under a policy insuring a building ‘‘occupied as a contagious hospital,” 
the insurer was liable, although at the date of the policy and 
for four years before it had no patient, though ready to receive 
them, and was even without a caretaker in occupation, in the 
absence of any evidence, that risk upon a building fitted to use 
as a hospital, and was not in fact occupied at all was greater 
than on a building occupied as a hospital, using the word “occu- 
pied” in the sense of a person being in occupation. City of Fall 
River vs. Actna Ins. Co. 

(280) A statement in an application for fire insurance on a threshing outfit 
that the outfit had not been used more than seven years was 
false so as to invalidate the policy, though it had been actually 


(19) 





(*) 
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used less than seven seasons during the intervening time. Held, 
that the statement was false and invalidated the policy. Crad- 
dock, Vinson & Co. vs. Connecticut Fire Ins, Co. (Ky.)...+.seeeee 

It was for the jury whether the error was not material so as to pre- 
vent the minds of the parties from meeting on the article in- 
sured, Locke vs. Royal Tns. Co.. Limited (Mass.)........eceee0+ 

A false statement written in the application by insurer’s agent with 
the knowledge and consent of the applicants, being material 
to the risk, invalidated the policy. Craddock, Vinson & Co. va. 
Connecticut Fire Ins, Co. (KY.)...ccccccccccccccccessecccsscvecs 

Where husband of insur.d, before insurance was effected, purchased 
property for her benefit, although deed was made to him and she 
paid the entire purchase money, the policy was not void on the 
ground that legal title was not in the insured when It was ef- 
fected. National Union Fire Ins, Co, vs. Burkholder (Va.)...... 

Policy issued to partnership. It was insured’s duty to give truthful 
information as the moral hazard involved in the contract is one 
of the essential elements of the risk and a contract of insurance 
to some extent rests on the trust and confidence of the insurer 
in the insured. Jacobs et al. vs. Queen _ Co. of America 
(Mich. ) cocee 

Where certain land was conveyed to plaintiff's father, because plain- 

ff was a minor, but father paid no part of the price, and held 
only the naked title for the son, the latter had an insurable 
interest in the property, and was the real party in interest, so 
that his statement in the application that he was the owner of 
the property was true. Cummings vs. Dirigo Mut. Fire Ins. 
Co. (Me.) 

Where a deed to certain property was delivered to plaintiff put, ‘by 
reason of his minority, he could not obtain a mortgage on the 
land, he procured a new deed from the vendor to his father, 
who executed the mortgage and held the title in trust for plain- 
tiff, his representation to defendant insurance company that he 
was the owner of the property was true in fact, since title, 
having once vested in him by the delivery of the original deed, 
could be voluntarily divested during his life only by deed from 
him. Cummings vs. Dirigo Mut. Fire Ins. Co. (Me.) 

Where no questions were asked insured as to his title, which in fact 
was a life estate, when insurance was effected, and he made no 
representations at any time, insurer could not defeat a recovery 
on the ground of material differences between the property as 
represented by insured and as it really existed. Fadden vs, 
Pheenix Ins. Co.—Fadden vs. Insurance Co. of North America 
(N. H.) ° eeese 

Where policy covered goods in a puilding ‘containing “them in” which 
insured had no insurable interest, and where insurer made no in- 
quiry as to the nature of insured’s title to the building, if the 
latter’s silence was fraudulent, and the nature of his claim to 
the building was material to the risk on the goods in it, he can 
recover neither for the loss of the building nor of the goods. 
Niagara Fire Ins, Co. vs. Layne (Ky.) 

Notwithstanding unconditional ownership clause, it was immaterial that 
some of the insured articles were gwned jointly by members of 
the family, or that insured’s husband had an interest in articles 
in which insured also had an interest. North River Ins. Co. vs. 
Dyche (Ky.) 

Where insured borrowed money to buy fixtures and gave ‘to lender’ a “bill 
of sale in absolute form, it did not constitute a breach of the 
unconditional _ clause. Petello vs. Teutonia Fire Ins. 
Co. (Conn.) cove 

Where insurer makes" no inquiry and insured no voluntary statements, 
a fire policy will be avoided only when the insured fails to dis- 
close an incumbrance material to the risk. An incumbrance is 
material to the risk when it is such that insurer, in accordance 
with the usual conduct of his business, would not have issued 
a policy had he known of it. eens — Ins. Co. vs. Layne 

Ky.) 

Delivery and rec 
security only, was not a chattel mortgage. 
Fire Ins. Co. (Conn.) 

Under the statute it is no defense to a suit on a surety or fidelity bond 
that misrepresentations were made in the application for the 
bond, unless it is shown that within ninety days after dis- 
covering their falsity insurer notified insured and refused to be 
bound thereby. Rev. St. art. 4741; art. 4947; art. 4948; art. 4954 
apply to surety or fidelity bond. National Surety ( Co. vs. Murphy-. 
Walker Co. (Tex.) 


weet ee eee eens 


MATTERS RELATING TO PERSON INSURED. 


(291) It was the duty of the insured to disclose to insurer illness suffered 


subsequent to making application and prior to receipt of policy, 
where he had also suffered from same disease before; and h his 
failure to do so constituted such fraud as would avoid the policy. 
Harris vs. Security Mut. Life Ins. Co. (Tenn.)......ccccccccsece 


(20) 
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Insurer cannot defeat recovery on the ground of insured’s misrepresen- 
tations as to his health, unless the condition of health at the time 
of the issuance of the policy contributed to his death. Dodt vs. 
Prudential Ins. Co. of America (MO.)....cccccccccvcccecseree 322 
Questions and answers in application ought ‘to be "construed liberally 
in favor of insured. A warranty that applicant was in whole 
and sounu condition mentally and physically is not reached 
by failure to state that he had a leg amputated at the knee, since 
“whole” means hale, hearty, strong, sound, and also entire, com- 
plete,.and ‘“‘sound’”’ means hearty, not diseased, and also whole, 
unimpaired, and “condition” means state or situation as regards 
internal or external circumstances or plight, and that construc- 
tion most favorable to assured will be taken. Great Eastern 
Casualty Co. va. Smith. (Tex. ) .vcccccvrccscecscccecsancscseccasvee 774 
(293) Policy was not invalidated by applicant’s statement that there were 
three brothers living when in fact he had only two brothers, 
as he might reasonably have concluded that it called for the 
number of boys in the family, including himself. Blackstone vs. 
Kansas City Life Ins. Co. WEAN. 25 Se cee a caaae  hen ten 700 
(296) Statement that applicant had never been engaged in the manufacture 
or sale of liquor was not untrue so as to invalidate the policy 
where applicant had worked about his father’s still in a minor 
way when a boy. Blackstone vs. Kansas City Life Ins. Co. (Tex.) 700 



















X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant, 
or Condition Subsequent. 










(A) GROUNDS IN GENERAL. 
(309) Where policy covers different classes of property, each insured for a 
stated amount, and there is a breach of warranty respecting one 
class not affecting the risk as to others, the contract should not 
be considered as entire but as severable, and a recovery allowed 
on account of the property not affected by the breach notwith- 
standing the policy stipulates that it shall be void. A breach 
of iron-safe clause, coyering merchandise, fixtures, household 
furniture and building containing them, each insured for a 
specified sum, avoids the policy only in respect to the stock of 
merchandise. Fisher vs. Sun Ins. Co. of London (W. Va.).... 206 
Chattel mortgage given subsequent to issuance of policy merely sus- 
pended insurance where mortgage was paid and canceled before 
a loss, and such payment revived the insurance. Cottingham vs. 
Marvine Mele Car Tam, Ce. Cs Cda kbc ccuvgasivctasacccesacus 491 
4310) Where notice was not given on a policy within ninety days after in- 
surer had notice of misrepresentations, it could not rely thereon 
as a defense. Commonwealth Bonding & Casualty Ins. Co. vs. 
Wr. CRUE) sccctdesesusnce Viasmevaeccecuncenud deweneeuccce aan 
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(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


(818) Held, on the facts stated, that the warranty giving a reasonable con- 
struction, was that the vessel would continue in the employment 
specified during the term of the policies and that when she 
departed from it for such length of time and was taken from 
the Sound they became void. Canton Ins. Office, Limited, et al. 
vs. Independent Transp. Co., et al. (U. S.)....... RGeseceenena van ae 

(317) Held, to support a finding that owner’s agent did not pay money to 
contractor or fail to give notice to surety, as required by the 
bond, of the nonpayment of any claim by the contractor after 
he had notice and knowledge of the facts such as would lead 
an ordinarily prudent person, situated as he was, to conclude 
that the claim remained unpaid within the meaning of the bond. 
National Surety Ca. 66 Gh WE. PICO CY.) césccavcccénscucceesavs 560 

(318) Permit was given the mortgagee to employ mechanics to work about 
the house on alterations. Their employment after the expiration 
of the pemit did not forfeit the policy, unless it increased the 
the risk. Gilman vs. Commonwealth Ins. Co. of New York (Me.) 840 

Change in condition stipulation not violated by temporary use of gaso- 
line engine in barn, since “alteration of the situation’? implies 
more than a mere temporary or casual change. Bouchard vs. 
Dirigo Mut. Fire Ins. Co. (Me.)........ da HUG edie dane eee 476 

(823) After a partial loss, which renders building untenantable, the insured 
is not guilty of a breach of the vacancy clause of the contract 
where he permits property to remain unoccupied with knowledge 
of insurer. Schmidt vs. Williamsburgh City Fire Ins. Co. of 
Brooklyn, N. Y¥. (NOD) ac ccccvenccvccevecvesesscnsesvpeseosa «+ 746 

(3265) The description of an automobile as Premier 40 H. P., *“four- cylinder 
touring car built in 1910, when in fact it was a 24 H. P. car 
developing 29 H. P. built in 1906, was a misrepresentation of a 
material fact, avoiding the policy. Reed vs. St. Paul Fire & 
Marine Tas. CO (Hs. Sibccscevvescccsese iateacvsdectaaveseneakan Ge 
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(326) Temporary use of a gasoline engine in an insured barn does not forfeit 
the policy, since the word “kept” implies continuance and dura- 
tion, not mere temporary possession, and ‘‘used’’ imports em- 
ployment customary or habitual. Fire insurance policy is not 
avoided by the use of prohibited articles presumed to be permitted 
by the insurer. Bouchard vs. Dirigo Mut. Fire Ins. Co. (Me.)..... 

Gasoline was not “stored” on the premises by keeping a smal! quantity 
for cleaning purposes in a metal container; use of a candle in 
the same room did not avoid the policy. Hanover Fire Ins. Co 
et al. vs. Eisman et al. (Okla.) 

Every fact stated in an application, which would materially influence 
insurer’s judgment, either as to accepting the risk or fixing the 
premium, is material, and a material representation need not be 
shown to have in any way contributed to the loss; and hence 
the breach of warranty that an uwutomobile would be kept in a 
certain private garage, by its permanent removal to another 
state avoided the we Lummus vs. Fireman’s Fund Ins. 
Ce Gs. Gi « 

Where fire policy stipulated “that a loss, if any, “should “be “payable 
first to a contractor of the purchaser, and the balance to the 
purchaser, the fact that the purchaser paid the amount due on 
the contract did not increase the risk of insurer, but simply in- 
creased the purchaser’s interest in the property so that insurer 
was liable for a loss. Houran vs, Atna Ins. Co. (Mich.)........ 

Automobile policy. Warranty that ‘“‘none of the automobiles herein 
described are rented to others’? was not violated because there- 
after at the time of accident on which assured’s cause of action 
was based it was rented to others. Mayor, Lane & Co. vs. Com- 
mercial Casualty Ins. Co. (N. Y.). 

Insurer has the right to impose any conditions authorized. by law, and 
that relating to change of interest is valid. Where insured 
conveyed property to a third person, who immediately executed 
and delivered a reconveyance, the whole purpose of the trans- 
action being to prevent attachment, the policy was not avoided. 
Wiley vs. London & Lancashire Fire Ins. Co. (Conn.) 

Statement of ownership referred to the date of the issuance of the 
policy and not to subsequent changes in the title or ownership. 
Held, that while insured’s title to the dwellings was conditional 
upon removal within the time fixed, and he had no title after 
such time, yet, on the facts, there was no forfeiture, since 
the object of such provision was to avoid the policy upon any 
change of interest giving insured a greater temptation to destroy 
it or less interest and watchfulness in protecting it, and the 
change, if any, in his interest or title was not of such a 
character. Insurance Co. of North America vs. O’Bannon (Tex.). 

An insurance policy, with mortgage clause attached providing that the 
policy shall not become void by reason of any act or neglect of 
the mortgagor or owner of the property insured, will not be 
avoided in the hands of the mortgagee by reason of foreclosure 
proceedings being commenced. Jones vs. Phcenix Ins. Co. (Kan.). 

Sale back to plaintiff does not work a revivor of a forfeiture. Marcus 
vs. Rhode Island Ins. Co. 

Where fire policy was issued in the name of the agent of a vendor, 
and stipulating that loss, if any$ should be payable to the 
purchaser’s building contractor as his interest might appear, 
and the balance to the purchaser, the fact that, on the purchaser 
paying the price, a deed was executed to the sole devisee of the 
contractor as surety, held, by equally divided court, not to 
relieve insurer of liability to pay a loss as the interest of the 
devisee and purchaser might appear. Houran vs. Altna Ins. 
“9. (Mich) eeccece 

Statute covering misrepresentations refers to conditions which may 
affect the vaidity of policy or control of rights of parties and 
where insured in negotiations before issuance of policy made 
false representations as to existence of an incumbrance with 
intent to deceive, the other provisions of that section as to 
breach of warranty, merely reducing the insurance or not 
defeating a recovery unless in existence at the time of the loss 
and unless it contributes thereto, had no application. Woods vs. 
Insurance Co. of State of Pennsylvania (Wash.)...... .ecsees 

Where fidelity bond provides that books and accounts of employees 
shall be examined by officers of said bank it is charged with a 
knowledge of the race, intelligence, and business capacity of 
such officers, and is not entitled to have such books and accounts 
examined and reported upon by expert accountants. United 
a Fidelity & Guaranty Co. vs. ee Bank & Trust Co. 
(Okla. ) ° rieae 

Assured’s obligation requiring him to call a ‘Veterinary and to notify 
insurer of sickness of insured animal does not arise until there 
is substantial reason for believing the animal is sick. Colley 
vs. National Live Stock Ins. Co. (Mo.). eccccce 

Where automobile was ‘totally destroyed by ‘two fires occurring a 
few days apart, the insured could not defeat recovery on the 
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policy on the ground of the owner’s negligence in not properly 
safeguarding the automobile after the first fire, where the policy 
contained no clause requiring him to do so. St. Paul Fire & 
Marine Ins. Co. vs. Huff (Tex.) tec.gieniccivedeecewe 

It was insured’s duty to exercise ordinary care. ‘to “employ two com- 
petent watchmen, and it was the duty of the watchman on board 
the boat to exercise such care and skill as reasonably prudent 
and careful men usually exercise in watching similar premises. 
St. Paul Fire & Marine Ins. Co., of St. Paui, Minn., vs. Kendle 
(Ky.) woes 


(335) The inventory and ‘fron- safe clauses are promissory warranties. which 


must be strictly performed to entitle the insured to recover. In- 
sured is bound to take an inventory within thirty days after 
issuance of policy, where no inventory has been previously taken, 
though his business had been started only two months before 
the policy had been procured. The production after fire of in- 
voices, which did not clearly show what goods had been pur- 
chased and were received by the insured, is not a substantial 
compliance and will not be considered as an inventory. The 
furnishing of books made up after the fire is not in compliance 
with the requirement to keep books, the purpose of the provi- 
sion being to prevent fraud, and it cannot be excused because 
defendant’s agent, after issuance of the policy, consented to ad- 
— concurrent insurance. Hartford Fire Ins. Co. vs. Farris 

Clause veanbriine insured to “keep a set of books, which “shall clearly 
and plainly present a complete record of business transacted, 
including all purchases, sales and shipments, both for cash 
and credit” is not complied with by keeping books which do not 
show the items sold, but only the gross amounts of weekly sales. 
Fisher vs. Sun Ins. Co. of London (W. Va.).....sseeceeseeevece 

The stipulations which required the plaintiffs to prepare an inventory 
and keep books was a warranty, the breach of which avoided the 
contract and placed it beyond the power of the agent to amend, 
reconstruct or resurrect it. Finleyson Bros. vs. Liverpool & 
London & Globe Ins. Co. (Ga.).. 

Policy affecting one part of invoice of itemized inventory of stock 
does not pervade the remainder properly inventoried. Inasmuch 
as the greater proportion of stock properly inventoried amounted 
in full to approximately $42,000, ana recovery was had for but 
$23,000, the inventory in the instant case substantially meets 
the requirements of the policy. Inventory clause substantially 
complied with by assured keeping a set of books showing such 
matters to men of ordinary intelligence. Hanover Fire Ins. Co. et 
al. vs. Eisman et al. (Okla.) 


(386) Where fire policy of three- fourths value clause permitted other “con- 


current insurance,” a subsequent policy insuring the sam»; 
property up to full value thereof was ‘‘concurrent Insurance,” 
“concurrent” meaning literally a running together, and in the 
policy meaning corroborating or contributing to the same effect. 
Connecticut Fire Ins. Co. vs. Union Mercantile Co.—Insurance Co. 
of North America vs. Union Mercantile Co. (KY.)......ceeeeeeeee 

Procuring of additional !nsurance without consent of insurer and in excess 
of agreed insurable value avoided the policy. Wynn vs. Cale- 
donian Ins. Co. (S. C. 

On the facts stated, held such additional insurance did not destroy 
rights of first insured in policy because obtained without his 
consent, and because his rights were obtained by rider and were 
exempt from forfeiture where conditions of forfeiture expressed 
in the policy were not “written upon, attached or appended to 
the policy.”” Dunphy et al. vs. Commercial Union Assur. Co., 
Limited, of London (Tex.) 


(C) MATTERS RELATING TO PERSON INSURED. 
(339) Where the foreman of a bridge construction crew occasionally did some 


(EB) 


diving in connection with the work, without receiving any extra 
compensation therefor, there was no change of occupation, within 
the meaning of an accident insurance policy prohibiting a change 
to a more hazardous occupation. Southern Ins. Co. vs. Anderson 
(Tenn,) .. 

“Occupation” as used in an applic ation. for ‘accident insurance is a very 
comprehensive one, and compasses the incidental as well as the 
main requirements of one’s vocation, calling, or business. The 
policy clause must in each instance be interpreted with reference 
to the particular occupation of assured and d@'d not apply to a 


mere ee or casual act. Gotfredson vs. German Commercial 
Accident Co. (U. 8). 


NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 


(349) Condition of a note for first premium that unless it is paid at maturity 


policy shall be avoided, will be made effective unless the time for 
payment is postponed by valid agreement or such condition is 


waived by company. Murphy vs. Lafayette Mut. Life Ins. Co. 
Ce Gh) cevecevess 


(23) 











(350) 


(353) 


(357) 
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The consequence of a default in payment of one annual premium, due 
under an indivisible and continuous contract of insurance, is 
determined by common law principles, where the contract does 
not otherwise provide. Titlow et al. vs. Reliance Life Ins. Co. 
CPR) pivovvsssvecscccvesves oevccee Sp evercdeerseesoeee eovesoces 

On the facts stated, held, insurer could not defeat " policy on the ground 
that there had been no payment of premiums. Johnson vs, 
Piaelity & Casueity Co, CRRIGD.). vcicccessccecsccctvvescpeenees 

As the statute created new rights and gave a remedy for their viola- 
tion or nonperformance, such remedy was exclusive, and a 
by-law avoiding the policy for failure to pay assessment at the 
end of thirty days, without action by the directors, was invalid. 
Seely vs. Tioga County Patrons’ Fire Relief Ass’n (N.-Y.)........ 

To forfeit assessment on fire policy under the code, notice must be 
given of the assessment and of a forfeiture of the policy. The 
policy may not be forfeited for nonpayment of assessment, though 
a by-law provides that the association shall not be liable for 
any loss under policy on which an assessment is delinquent more 
than sixty days from date of notice of the assessment, where 
such notice is not _—— Salmon vs. Farm Property Mut. Ins. 
Ass’n (Iowa) ...... epwewens Koo Oe R80 chawak ee ow ere ccccece 

No recovery can be had wher e insured died more than one year after 
default in payment of a premium. Liesney vs. Metropolitan Life 
Ss SOR. Gite. Mes: 060 5 6-0.000e60 nei ssnbe ee Vesvechondecnstueperees 

Provision of note for first premium that policy shall be void unless paid 
at maturity, being for benefit of company, may be waived by it 
and is waived when there is a valid agreement to postpone pay- 
ment or when the company so far recognizes an agreement to 
that effect or otherwise acts as to induce policyholder, in the 
exercise of reasonable business prudence, to believe that prompt 
payment is not expected and that forfeiture will not be Insisted 
upon. Murphy vs. Layfayette Mut. Life Ins. Co. (N. C.)....eseee 

The facts warranted the inference that notice signed by cashier was 
signed with knowledge and approval of officers designated in 
policy as the only ones who could waive the company’s rights 
and whose action was binding on the company. Murphy vs. 
Lafayette Mut. Life Ins. Co. (N. C.decccscccccccccccccccccccccees 

Extension of time of payment of premium notes to “corn gatherirg 
time” was not objectionable for indefiniteness. Majestic Life 
Assur. Co, vs. Tuttle (INd.)..cccccccccccccsccccccesessccerves 

Where assignee of insured requests an extension of time to pay a 
premium and the company grants the request provided the in- 
terest on the policy must be paid at once and a note given for 
the premium and the conditions complied with, the company 
cannot afterwards impose additional conditions such as a cer- 
tificate of good health. Rouleau vs. Continental Life Ins. & 
EBV, GO. CHUB) soccceccvccvccssccccssesecesecoves Pr rrr rr. 

Statement of an agent to insured who haa stated that he would not 
drop policy if he could help it, ‘We will carry it for you for a 
while,” but did not surrender renewal receipt to insured, does not 
constitute a renewal of the policy. Matthews vs. Travelers’ Ins. 
Co. (OFO.) cccccccsecess eereetens eocerecore oeervococe eccvccee 

Where insurer’s agent extended certain premium notes until insured 
had gathered and sold his corn, and insurer with knowledge 
ratified such act, it was not estopped thereafter to deny that the 
agent had authority to do so. Majestic Life Assur. Co. vs. Tuttle 
CRED eS cre ssa e keene se hshes sed ean send nen toes seeveseseces eovcce 

Payment of premiums necessary to keep policy in force. Acceptance 
of partial payment will not keep policy alive for such propor- 
tionate part of the year as amount paid is to the whole amount 
due. Clifton vs. Mutual Life Ins. Co, (N. Y.)..eeeeeeeeee eecee 

Where insured, without sufficient mental capacity, surrendered. certain 
life policies providing that in case of a failure to pay the pre- 
miums when due the policies should automaticaJly become valid 
for a specified short term, insured having died after such sur- 
render and the surrender having been set aside by his personal 
representatives, the trial court should have treated the policies 
as for the definite term speeified in accordance with such pro- 
vision. New York Life Insurance Co. vs. Hagler e* al. (Tex.).... 


Insurer could not urge defense that it delivered policy upon payment of 
a less sum than the full premium for the first year when the 
transaction occurred before the statute prohibiting rebating. 
Insured’s tender of policy properly indorsed and receipted with 
a demand for fixed surrender value was sufficient, as he was not 
required to turn the policy over until he had received the cash 
surrender value. TInsurer’s refusal to pay full cash surrender 
value on demand was a waiver of technical informalities in the 
demand, Majestic Life Assur. Co. vs. Winfield (Ind.)........... 

In an action to recover the surrender value of a life policy payable 
after payment of three full years’ premiums, evidence held to 
sustain that insured had paid three full years’ premiums. Ma- 
jestic Life Assur, Co, vs. Winfield (Ind.).......ceeeeececeesceces 
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XI. Estoppel, Waiver, or Agreements Affecti.g Right to Avoid or 
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Forfeit Policy. 


($71) Insurance company will be estopped to enforce a forfeiture if by any 


agreement, express or implied. it leads insured to believe that 
premiums in arrears will be received after appointed day. A 
waiver of forfeiture need not be supported by a valuable con- 
sideration, but may operate by way of estoppel. Majestic Life 
Aas. CO, We THAME CIBE i cs ccccacsccdnsvecss - SR alia Ra eae ee 


(872) Provisions of life policy concerning waiver "tor insurer’s ‘benefit and 


may be waived by it. Majestic Life Assur. Co. vs. Tuttle (Ind.). 187 


(375) Where plaintiff had obtained insurance in question from a particular 


agent of defendant and obtained from him written authority 
to remove insured property from one building to another, de- 
fendant was not entitled to repudiate such permission, on the 
ground that agent had been discharged in the absence of proof 
@ of notice thereof to plaintiff. Goldstein vs. Pacific Home Mut, 
Pita Te. CO COs cere ccnacvencetcasweasacteceucneaenenks xecs 00a 
The stipulations which required the plaintiffs to prepare an inventory 
and keep books was a warranty, the breach of which avoided the 
contract and placed it beyond the power of the agent to amend, 
reconstruct or resurrect it. Finleyson Bros. vs. Liverpool & 


London & Globe Ins. Co. (Ga.)...cscccccccvccreseccscsccccsvcces 507 
The general agent of an insurance company can waive a in 
a policy. Godfrey vs. Atlantic Horse Ins, Co. (N. C.). Seances OOF 


J-surable interest is not necessary to render effective a provision 
making the loss payable to it as its interest may appear, such 
a provision in a_ policy, containing a provision avoiding it 
unless otherwise agreed if the property was incumbered by a 
chattel mortgage did not conclusively charge the insurer with 
notice that the interest of such party was that of a chattel 
mortgagee on the theory that it could have no other insurable 
interest in property of which it was not the owner when there 
was evidence it was not uncommon to make such a provision in 
favor of a general unsecured creditor of the insured. Woods 
vs. Insurance Co. of State of Pennsylvania (Wash.)..... - 204 
Sur ty company is estopped to deny liability by reason of the fact. that 
annual examinations of books by bank were made at periods more 
extended than those provided for in the original application for 
the bond. United States Fidelity & Guaranty Co. vs. Boley Bank 
Ge: TOG GR CO « sccccccstcctwcecctsccsehenjasesecuces coocs S06 
Notice to authorized agent was notice to insurer. Where fact that 
property stood in name of husband of insured was known, or 
could have been known, to defendant’s local and general agents, 
such knowledge was imputable to insurer and amounted to a 
waiver. National Union Fire Ins. Co. vs. Burkholder (Va.)...... 60 
Held, the fact that the medical examiner was the agent of the com- 
pany did not charge it with knowledge of the facts known to him 
and that the fraud avoided the policy. Mutual Life Ins. Co. of 
New York vs. Powell (U. S.)..... cud esChese seaeeke cioeenseee mae 
Knowledge of general local agent will be imputed to the company as 
the question whether representations as to the partnership was 
one of fact, though the effect of the representations might be a 
question of law. It should have been submitted to the jury. 
Jacobs et al. vs. Queen Ins. Co. of America (Mich.).......++++++ 178 
Where misrepresentations in an application for burglary policy were 
made by insurer’s agent with knowledge of the truth, such 
knowledge estopped the ingurer from claiming that the policy 
was void because of false warranties. New Amsterdam Casualty 
Co. vs. New Palestine Bank (Ind.)..........+-+- +tveneeuaes «-- 401 
Effect of misrepresentation concerning year of model was not avoided 
by the fact that insurance agent went to see the car, where there 
was no means of telling by inspection the year of its manufac- 
ture and the applicant knew agent had no knowledge regarding 
such year. Smith vs. American Automobile Ins. Co. (Mo.)....... 726 
Where agent was fully informed as to character of building, company 
was estopped to rely on mistake to defeat liability on policy. 
Simpson vs. Ohio Farmers’ Ins. Co. (Mich.) ....ccccccccccccccece 


(379) When agent makes out application incorrectly, notwithstanding the 


facts are truthfully stated to him, such error is chargeable to 
the insurer. French vs. State Farmers’ Mut. Hail Ins. Co. 
CH TAP  crcdovcadnasesvess«csvdewshacanngeeScaadealane cocessocose 639 


(384) Held the delivery of the receipt ‘containing the mistaken recital, 


without evidence that the insured was in any manner misled, 
does not estop the insurer from asserting the forfeiture provided 
for in the policy, and should not be construed as waiver, new 
agreement, or extension of time payment. Gardner vs. Inter- 
Ocean Life & Casualty Co. of Springfield, Ill. (Kan.) .......... 397 


(386) Insurance company may waive a warranty clause made for its benefit, 


especially a warranty clause that insured shall continue other 
policies in force during the term of the policy. Black vs. Grain 
Barpperes Mat. Fire IGG. AMVE COWO) occ ccvcccccscotescscvcveccs C48 
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(387) That a fire company allowed the holder of a policy to remove the 
building from one lot to another, and after the removal noti- 
filed the insured that the policy would again be in force, does 
not estop insurer from relying on a breach of the vacancy 
clause. Fireman’s Fund Ins, Co, vs. Lyon (Tex.). 

(388) Insurer’s right to claim a forfeiture is lost where by its ‘negotiations 
it has led insured to believe that the contract will be treated 
as in force. Where insurer has uniformly extended time for pay- 
ment of premiums and had accepted notes granting extension at 
the time of insured’s death it was estopped to insist on a for- 
feiture in absence of prior notice to insured. Majestic Life Assur. 
Co, vs. Tuttle (Ind.) ° 

Course of action on part of insurance company which leads party. in- 
sured to believe that by conforming thereto forfeiture will not be 
incurred will estop company from insisting upon forfeiture. Liv- 
erpool & London & Globe Ins. Co, vs. Cargill (Okla.) 

Liability insurance. Insurer by assuming defense did not waive ben 
of its exception, and was not estopped by its acceptance of the 
premium on the policy, which continued in force. Holland 
Laundry vs. Travelers’ Ins. Co, ‘ 

Unconditional delivery is a waiver of stipulation for a previous or 
cotemporaneous payment of the first premium, Murphy vs. 
Lafayette Mut. Life Ins. Co. (N. C.) .. oes 

Insurer who did not allege and prove notice within ninety days to 
either the insured or the beneficiary in accordance with statute 
could not defend an action because of alleged misrepresenta- 
tions, American Nat. Life Ins. Co. vs. Rowell (Tex.) 

Insurer which did not within ninety days allowed by statute give 
notice it would not be bound by contract thereby lost any right 
to defend on the ground of misrepresentations. American Nat. 
Ins. Co. vs. Burnside (Tex.) 

The application by an agent of an overdue premium after an accident 
to insured, fF -t w! 1t knowledge of the accicent, «arnot be con- 
sidered. Insured under an accident policy is chargeable with 
notice of a provision therein that payment of a past-due premium 
only creates a Hability for accidents occurring subsequent to the 
payment. Where policy provided that payment of a past-due 
premium reinstated policy as to injuries occurring after pay- 
ment and insured, after making payment after receiving an in- 
jury, informed agent that he wished to keep up the Insurance, 
insurer is not bound to return the premium though it refuses to 
indemnify insured for the accident. Matthews vs. Travelers’ Ins. 
Co. (Ore.). ° 

Where life policy provided that an assignment should work a forfeiture, 
and assignee did not notify insurer of assignment until after 
insured’s death, an entry in the insurer’s receipt book, showing 
payment of premiums until after insured’s death, does not estop 
the insurer from relying on the _ forfeiture. Heffernan vs. 
Prudential Ins. Co. of America (N. Y.) secece 

It is a waiver of stipulations of a policy by she general agent that he 
receives premiums from insured knowing the local agent had 
waived them. Godfrey vs. Atlantic Horse Ins. Co. (N. C. 

Unconditional acceptance of past-due premium on life policy is waiver 
of implied condition relating to lapse. On the facts stated there 
was no waiver of the forfeiture of the policy for nonpayment of 
premiums. Clifton vs. Mutual Life Ins. Co. (N. Y.) 

On the facts stated the company was not estopped to rely upon rep- 
resentations concerning partnership and concealment as to de- 
fense. Jacobs et al. vs. Queen Ins. Co. of America (Mich.)...... 


Risks and Causes of Loss. 


INSURANCE OF PROPERTY AND TITLE. 


Owner of stock cannot recover if building fell from some cause other 
than fire, even though it caught fire before it fell, if none of the 
goods were injured by the fire before the collapse of the building. 
Ogburn-Griffin Grocery Co. vs. Orient Ins. Co. (Ala.)......eee08 

Company issuing policy against direct loss by fire is not liable for 
injury occasioned to steam boiler through its negligent manage- 
ment by some one connected with the business. McGraw vs. 
Home Ins. Co. of New York (Kan.). 

(428) There could be no recovery on the policy, as the damage was not di- 
rectly caused by the windstorm, since, if the water had not sur- 
rounded the buildings it could not have been blown against 
them, while the flood was at least indirectly, if not directly, the 
cause of the damage. National Fire Ins. Co. vs. Crutchfield— 
National Fire Ins. Co. vs. Alexander (Ky.) o20 000s 

(424) Skidding of hind wheels of truck into gutter, causing it to capsize, was 
not a derailment as that term is used under a transportation cer- 
tificate. Graham vs. Insurance Co, of North America (Mass.).... 

(426) Automobile insurance. Insured must show that car was stolen and a 
taking with a felonious intent, that being an element of larceny 
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under the common law, and cannot recover if he has been wrong- 
fully deprived of it by one acting under an honest belief that 
he was entitled to its possession and who used a trick or device 
to obtain it. Rush vs. Boston Ins. Co. (N. Y.).... 

Employers’ liability. Insured’s violation of the law did not exempt 
insurer from liability unless an injury to an employee was due 
to such violation. Bridal Veil Lumbering Co. vs. Pacific Coast 
Casualty Co, (Ore.) . 


ween eee 


GUARANTY AND INDEMNITY INSURANCE. 


Credit insurance. Held, on the facts stated, in view of tne other lan- 
guage of the policy, that the rating ‘4’ was ‘a capital and 
credit rating other than as specified in the above schedule,” and 
hence a risk covered by the policy. Paskusz et al. vs, Philadel- 
phia Casualty Co. (N. Y.) naan 

Plaintiff cannot recover for damages occasioned by the wrongful taking 
of his machine by persons who intended to use it, but not to 
stea, it, for an intention to steal is an essential to a conviction 
of robbery, theft or pilferage, and such must be construed the 
same in an insurance policy as in ordinary cases. Michigan 
Commercial Ins. Co. of Lansing vs. Wills (Ind.) 

Policy insuring a logging company, which in accordance with custom 
deducted a hospital fee from the pay of its employees and fur- 
nished them with hospital facilities, against damages for injuries 
accidentally suffered by an employee does not insure against dam- 
ages recovered by an employee from the malpractice of a com- 
pany surgeon, especially where the liability of the company was 
based upon the contract of employment. May Creek Logging 
Co. vs. Pacific Coast Casualty Co. (Wash.). oesen6 

Indemnity policy provided that it did not cover losses sustained while 
the automobile was being operated in violation of law. Insurer 
not Hable for death of child caused by insured’s son, under 
eighteen and operating the machine in violation of the city 
ordinance. Royal Indemnity Co. vs. Schwartz (Tex.).......... 

An employee engaged in load'ng dirt to be used in filling up an exca- 
vation inside and around the foundation for a new building 
is within the terms of an employer’s liability policy which in- 
cludes ‘‘the work of making ordinary repairs for the preservation 
of machinery or buildings,’’” and is not excluded by the clause 
providing that “the employees covered by this policy do not 
make additions, ete.” “immediately adjoining’’—‘Adjoining’— 
“Adjacent.” Charles Wolff Packing Co. vs. Travelers’ Ins. Co. 
(Kan.) 

Employer could not recover on employers’ liability policy which pro- 
vided that it did not cover accidents if insured had failed to 
comply with any rule relative to safeguarding machinery and 
places of work, where employer failed to provide a safety 
rail for a flume twenty feet above ¢he ground. Bridal Veil 
Lumbering Co. vs. Pacific Coast Casualty Co. (Ore.) 


LIFE INSURANCE. 


Suicide while sane defeats a recovery whether suicide was or was not 
in contemplation of, or in any way dealt with by, the parties as 
a risk covered by the policy. The defense of suicide of insured 
while sane is based upon public policy and cannot be waived 
intentionally or unintentionally by stipulations or defects in 
plead’ngs. Security Life Ins. Co. of America vs. Dillard (Va.)... 

Policy issued at end of five years in exchange for term policy which 
had been carried five years becomes a new contract separate and 
distinct from the old contract, and the suicide clause is operative. 
Gans vs. Attna Life Ins. Co. of Hartford, Conn. (N. Y.) 

The two policies were in effect one and the same contract, and the 
insurance began within the meaning of the su‘cide clause in the 
second policy at the time of the issuance of the original policy. 
Provision in life policy limiting recovery to amount of premium 
in case of su'cide is reasonable, and should be favorably consid- 
ered by the courts to prevent fraud. Silliman vs. International 
Life Ins. Co. (Tenn.) 

Beneficiary may prove suicide while insane and thereby defeat defense 
of suicide. Security Life Ins. Co. of America vs. Dillard (Va.).... 


ACCIDENT AND HEALTH INSURANCE. 


“Accidental means” are those which produce effects which are not the 
natural and probable consequences of the act. Wright vs. Order 
of United Commercial Travelers of America (Mo.) 

Clause in a policy providing for double indemnity for ary bodily in- 
jury sustained in a “passenger elevator” did not refer to a defi- 
nite type of elevator, but included any elevator ordinarily or cus- 
tomarily used for conveying passengers, thovgh also used for 
conveying freight, and though not of any particular form, with 
gates or safety contrivances. Insurer was liable for double in- 
demnity where insured sustained injuries, from which he dled, 
while alighting from a moving elevator. Where insured stepped 
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or fell from an elevator which was moving and then fell down 
the shaft, if the moving cause of the killing originated in the 
elevator, the insurer was liable even though death was produced 
by the fall down the shaft, and hence Instruction that the 
double indemnity could not be recovered unless the Injury was 
sustained while in a passenger el. vator was properly modified by 
inserting after the word “injury” the phrase ‘“‘or the proximate 
cause thereof.”” Wilmarth vs. Pacific Mut. Life Ins. Co. of Cali- 
fornia (Cal.).cccccscccccccccccvcecnccveoosecs eee secceovccece 
that, in determining whether the transfer and warehouse com- 
pany was a common carrier, it was immaterial that the wagons 
in question were not hired to negroes, as the segregation of the 
races finds sanction not only in the best thought of both races, 
but in statutes requiring their separation, and a carrier's dis- 
crimination against one race in violation of the law cannot affect 
his relation to the public. Company was not a common carrier, 
but was a mere private carrier. for hire, since a common 
carrier is one who undertakes for a reward to carry indis- 
criminately passengers or baggage so long as there is room, and 
the fact that the company may have been a common carrier with 
respect to its transfer business did not render it a common 
carrier with respect to such picnic wagons. Georgia Life Ins. 
Co. of Macon, Ga. vs. Easter (Ala.). ° 


(454) Though death result from a ruptured artery, such finding alone ‘would 


not authorize a recovery, since this may happen from natural 
causes. Wright vs. Order of United Commercial Travelers of 
America (Mo.) 


Health policy providing for indemnity for disability from illness 


poses on insurer a liab!lity for each disability produced by illness, 
though produced by the same cause. Bolton vs. Inter-Ocean Life 
& Casualty Co. (Mo.) 


(456) Unless there was something accidental in the nature, extent or dura- 


tion of his exposure to the cold, assured cannot recover for 
freezing under an accident policy. Under a claim of having 
fully complied with all the terms of an accident policy, especially 
those requiring notice of accident, the insured cannot recover by 
proving a waiver of such notice. John Lenarick vs. National 
Casualty Co. (Minn.)......+.06- evcee 


One who is killed by robbers meets death by “external, violent ‘and ac- 


cidental means’ within the meaning of an accident policy. In- 
terstate Business Men’s Accident Ass’n vs. Ford (KY.).....+s+e0+ 


An injury intentionally inflicted by another upon the insured, and with- 


out the foreknowledge or connivance of the insured, is an injury 
inflicted through “external, violent and accidental means.” An 
injury is “accidental,” within the meaning of an insurance 
policy, although it is inflicted intentionally and maliciously by 
one not the agent of the insured, if unintentional on the part 
of the insured. Union Accident Co. vs. Willis (Okla).......... 


Held that the death was not throwgh violent, external and accidental 


means; for an ‘accident’ means happening by chance or un- 
expectedly, and a means not brought in motion by the voluntary 
and intentional act of assured and death resulting from phy- 
sical exertion or intentional acts is not accidental. Lickleider vs. 
Iowa State Traveling Men’s Ass’n (Iowa) 


Insurer is lable to beneficiary to extent named in the particular pro- 


Death 


vision of the policy without regard to whether such fatal injury 
be deemed accidental or not; the character of the bodily injuries 
covered by the policy being in the disjunctive. As used in the 
policy of insurance the words “or’’ and ‘‘and’’ cannot be treated 
as interchangeable, so as to create a Mability only where death 
was the result of external and violent means, but accidental as 
well. The character of the injuries named in the policy being 
in the disjunctive, it is sufficient that death result from external 
and violent means alone. Oklahoma Nat. Life Ins, Co. vs. Nor- 
ton (Okla.) 

as result of ptomaine poisoning is within an accident policy. 
Johnson vs. Fidelity & Casualty Co. (Mich.) 


(463) Where an accident policy insured against an injury effected exclu- 


(464) Provision exempting company from liability for intentional injuries 


sively by accidental means, insured, who assaulted a th'rd person 
who attacked him and knocked him down, breaking his leg, 
could not recover under the policy, though insured intended by 
a single blow to render, the third person unable to defend him- 
self, for an effect whichis the natural and probable consequence 
of an act or a course of action is not produced by “accidental 
means.”” Hutton vs. States Accident Ins. Co. 


does not exclude a recovery where the insured dies from a 
fracture of the skull caused by a fall on a hard pavement, result 
of blow in the face struck by fist of another, where the blow, 
but not the fatal result, was intentionally inflicted. The words 
“intentionally inflicted,” as used in the policy, should be con- 
strued to refer to the fatal injuries resulting from the fall, 
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XIII. Extent of Loss and Liability of Insurer. 


(A) MARINE INSURANCE. 


(470) An insurer’s express or implied acceptance of the abandonment of a 
vessel precludes it from insisting that she was not damaged or 
destroyed by reason of a peril insured against, or that she was 
not either an actual or constructive total loss. Under a policy 
providing that upon loss insured should endeavor to safeguard 
and recover vessel insured, and upon recovery should repair her; 
that upon insured’s failure to do so, .nsurer’s repair of the vessel 
should not be a waiver or acceptance of an abandonment, in- 
surer was not authorized to raise the vessel and tender her to 
insured in her wrecked and damaged condition and claim the 
benefit of such provision. An offered abandonment may be 
accepted, even when insured has no right to abandon. Alliance 
Ins. Co. of Philadelphia vs. Producers’ Cotton Oil Co. et al. 
(Miss) ade 

Where insurer contracted to pay “loss from perils insured against 
amounting to 3 per cent of insured value, the owner is not en- 
titled to add to the cost of repairs, to make up the required 
3 per cent of value, an arbitrary sum for superintending the re- 
pairs, which was done by a salaried employee, when there is no 
evidence as to the amount of his salary. Liability of insurer 
was limited to the cost of proper repairs, and owner was not 
entitled to add the estimated depreciation in the value of the 
vessel to the cost of the repairs. Bull et al. vs. Insurance Co. of 
North America (U. 8.) 


INSURANCE OF PROPERTY AND TITLES, 


Where property is totally destroyed as a result of three fires the measure 
of recovery for final loss is amount written in contract where 
insured has complied in good faith with terms of policy. Schmidt 
vs. Williamsburgh City Fire Ins. Co. of Brooklyn, N. Y. (Neb.).... 

Under the law providing that if property be destroyed the sum insured 
shall be the value of insured’s interest therein, unless over- 
insurance was fraudulently obtained, the only defense open to 
an insurer of buildings totally destroyed is fraud of insured in 
obtaining insurance, and where insurance was effected without 
fraud the damages for a total loss are liquidated and insured 
can recover the face of the policy. Fadden vs. Pheenix Ins. Co.— 
Fadden vs. Insurance Co. of North America (N. H.).......ee00 

Provision in policy on contents of several warehouses covers in each 
of them in proportion to the value of each to the total value 
in all is valid and applicable in apportioning loss for fire in one 
of the buildings. United States Cooperage & Handle Co. vs. 
Firemen’s Fund Ins. Co. (Mo.).... 


(C) GUARANTY AND INDEMNITY INSURANCE. 


(511) Held, that the second bond was a renewal of the first within the mean- 
ing of the quoted clause of the first, and covered losses arising on 
shipments during term of the first bond. Philadelphia Casualty 
Co. vs. Fechheimer et al. (U. 8.). 

(612) Liability insurance. On the facts stated, “it was held that the case was 
brought within the rule that one having to pay damages for 
which it intends to hold another liable is bound to mitigate 
and minimize the damages to be paid so far as it can reasonably 
do so. Carthage Stone Co. vs. Travelers Ins. Co. (Mo.)......... 

Indemnity policy included claim for attorney’s fees, which the em- 
ployer was forced to pay for judgment rendered against the 
employer. Rogers et al. vs. Western Indemnity Co. of Dallas, 
Tex. (Mo.) 

There was aaa subject to attachment by the judgment creditor, 
as the liability insurance policy indemnified against loss only, 
and not against liability, and insurer was not estopped to deny 
liability by reason of its defense of the action. rome & 
Casualty Co. of New York vs. Martin (Ky.) 

(613) Where automobile policy provided that if any person should sustain 
bodily injury by accident by reason of the use of the machine, 
for which injury the insured was or was alleged t») be lable, 
the company would indemnify him against such liability and 
would pay the costs incurred with the company’s written consent, 
the policy indemnified against liability, as distinguished from 
loss; and hence, having refused to defend an action against 
plaintiff for injuries, the company was liable for a reasonable 
attorney’s fee, for which plaintiff contracted and was liable, 
though plaintiff had not paid the same. Royal Indemnity Co. 
ve. Schwartz (Tex.) .cccccccccscccccccccscscsccscecece 


(D) LIFE INSURANCE. 

(515) Amount payable under a life policy in the event of death must appear 
in the policy, and is not to be ascertained through a search of 
the by-laws and constitution of the insurer. McPike vs. Supreme 
Ruling of The Fraternal Mystic Circle (M0.)........ceeeeececeee 459 
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(E) ACCIDENT AND HEALTH INSURANCE, 


(527) Insurer liable for loss of hand where insured was accidentally shot 
in the hand, necessitating amputation except a part apparently 
worthless, the SS: beginning at the wrist. Moore vs. 
Etna Life Ins. Co. (Ore.) 

(630) Where an accident policy providing an indemnity for the loss of one 
hand declared that loss of the member meant loss by severance 
at or above the wrist joint, the insured, who lost all of his hand 
save the little finger, which was paralyzed, cannot recover the 
indemnity, though, without the provision as to severance at or 
above the wrist, his injury would be considered as a loss of the 
hand. Wiest vs. United States Health & Accident Ins. Co. of 
GASINAW, BECK. CRC.) co cvcccvccvvvcescvvccvccvvececescescosesseses 


XIV. Notice and Proof of Loss. 


(533) All that is required of insured is a reasonable and substantial com- 
pliance as to proof of loss. National Union Fire Ins. Co. vs. 
Burkholder (VE.) .occccccccccccvccvccccvcsssccsssecvccseccscsese 

Where insurer, on a horse policy, was notified by telegram of death of 
animal, it must furnish a blank on which to make further proof 
in conformity with the policy provision requiring proofs shall 
be made on and in compliance with forms issued by insurer. 
Atlantic Horse Ins. Co. v8. Nero (Mi8B8.)......eseccccsevecsvveee 

The furnishing of proofs of loss within the period st.pulated is a con- 
dition precedent to insured’s right to sue on the policy, but 
failure to furnish them is not a ground for defeating recovery. 
Niagara Fire Ins. Co. vs. Layne (Ky.)......... 

Failure to furnish proofs without a claim of a ‘defeats recovery, 
American Nat. Life Ins. Co. vs. Rowell 

While only some of the companies were etihed of loss, all of ‘their 
adjusters appeared and participated, showing that they had actual 
notice. Fidelity Phenix Fire Ins. Co. et al. vs. Friedman et al. 
(Ark.) 

Affidavits that assured went into the warehouse just previous to ex- 
plosion and that thereafter pieces of cloth identified as like the 
clothing he wore were found, and pieces of bone discovered in 
the debris and shown to be parts of human skull, were sufficient 
to show assured’s death. National Life Ass’n vs. Parsons (Tex.). 

Where insured’s books of account, etc., were burned by fire his right 
to recover was not barred by his failure to produce for examina- 
tion all books of account, etc., if the originals were lost at such 
reasonable places as were designated by insurer or its repre- 
sentative. Central Nat, Fire Ins. Co. vs. lack (U. 8.) 

There was no failure on part of insured to comply with a provision of 
the policy that he submit to an examination under oath, where 
it appeared no such person had been designated for the purpose. 
Central Nat. Fire Ins. Co. vs. Black (U. S.)..... 

Where notice to appear for examination under oath was given and 
representative of insurer excused insured from attendance, and 
thereafter no further notice was given, and no agreement relat- 
ing thereto was entered into, right to require the examination 
will be held to have been abandoned. At such examination the 
insured has the legal right to be represented by an attorney 
at law. Liverpool & London & Globe Ins. Co. vs. Cargill (Okla.) 

(549) The widow is the proper person upon whom to make a demand for 
autopsy, and it is not necessary to be made upon her personally 
so long as it is communicated to her. On the facts stated demand 
was not made at reasonable time or upon proper occasion, and 
this refusal diqd not defeat right of action on the policy. Failure 
to give notice of claim within the time stipulated is waived where 
a company denies liability wholly on another ground. No re- 
versible error can be predicated on a ruling permitting plaintiff 
to call the claim auditor of defendant for cross-examination where 
plaintiff did not seek to avoid his testimony and the questions 
asked would have been proper had he been called as plaintiff's 
witness. Johnson vs. Bankers’ Mut. Casualty Co. 

(562) That a preliminary notice of loss required and given insurer incor- 
rectly stated that the debtor had been adjudged bankrupt, 
whereas in fact he had been closed on execution, was immaterial 
where no objection was made on that ground, and the insurer 
was liable in either case. Philadelphia Casualty Co. vs. Fech- 
heimer et al. 

(653) Where proofs of loss and examination under oath of officers of insured 
gave exaggerated statements of value destroyed, and made mis- 
takes as to merchandise, but their statements of value were 
based on an estimate of what it would cost to replace and the 
value asserted was not far above the value fixed by the com- 
missioner and approved by the trial court, there was no fraud 
vitiating the policy. Connecticut Fire Ins. Co. vs. Union 
Mercantile Co.—Insurance Co, of North America vs. Union Mer- 
Se PTT TT TTL Tee TTT ere 
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Fire policy becomes void by making of false inventory. Insurer is not 
liable to insured for damages and injuries to stock of goods by fire, 
although he did not predicate his proof of loss upon fraudulent 
inventory. Immaterial that false inventory may have been made 
for the purpose of deceiving insurer and that it was made for the 
purpose of making false representations to other parties. At- 
tempted fraud is a_ breach gf condition and bars recovery. 
Richard D’Aigle Co., Limited, vs. Western Ins. Co. (a.)........ 

Discrepancy between amount of loss claimed by insured and amount 
awarded by appraisers is not of itself proof of fraudulent intent 
such as will defeat insured’s claim for actual loss. L. N. Gross 
Ca: VR Weatenekter Fite: 308: Coy 6s. Sidi cede cncscacwakasninaces 

It was not essential to a forfeiture that fraud Se consummated since 
the word “attempt” meant an endeavor to do an act carried 
beyond a mere preparation, but falling short of execution; hence 
a false overvaluation in statement of loss was an attempt to de- 
fraud, avoiding the policy. Knowingly giving false testimony 
at the trial of an action on a fire policy is an “attempt to 
defraud,” within a provision of the policy. Follett vs. Standard 
Fire Ins. Co. (N. H.) 


Statute requiring insured to notify insurers of loss in time to enable 
them to investigate its cause, etc., is for insurer’s benefit and 
may not only be waived but may estop insurer to set up in- 
sured’s failure to comply. Flynn vs. Orient Ins. Co. (N. H.).... 

Refusal of insurer to pay a life policy, except on conditions impossible 
of performance, was a denial of liability and a waiver of proof 
of death. Shuford vs. Life Ins. Co. of Virginia (N. C.)........ oe 

Where structures at the time they were insured were so far completed 
that the partitions were set, floors laid, roofs finished, and the 
outside of the walls practically finished, they were “buildings” 
within the meaning of the statute. Tomuschat et al. vs. North 
British & Mercantile Ins. Co.—Tomuschat et al. vs. Aachen & 
Munich Fire Ina. Co. (N.. Bu). scccccccvsccccvsec evcesevecccccese e 

Insurers were estopped to deny liability because the writing was in- 
sufficient to comply with Pub. St. 1901, c. 170, § 6, relating to 
proofs of loss, where by a course of conduct they led insured to 
believe that the only question at issue was one of damages. 
Tomuschat et al. vs. North British & Mercantile Ins, Co.— 
Tomuschat et al. vs. Aachen & Munich Fire Ins. Co. (N. H.).... 

On the facts stated it was held that the insurance company, being 
defendant in the action, and its attorney having notice of the 
motion and defending against it, waived any requirements of 
notice from the employers of the claim for the attorney’s fees. 
Rogers et al. vs. Western Indemnity Co. of Dallas, Tex. (Mo.)... 

Even though proof of loss was not in substantial compliance it would 
not defeat recovery where the insurer repudiated any liability on 
the ground that the interest of insured was not truly stated in 
the policy. National Union Fire Ins. Co. vs. Burkholder (Va.)... 

Insurer disclaiming liability under an animal insurance policy renders 
it unnecessary for insured to furnish proof of loss by death of 
an animal. Atlantic Horse Ins. Co. vs. Nero (Miss.).........+. 

The widow is the proper person upon whom to make a demand for 
autopsy, and it is not necessary to be made upon her personally 
so long as it is communicated to her, On the facts stated demand 
was not made at reasonable time or upon proper occasion, and 
this refusal did not defeat right of action on the policy. Failure 
to give notice of claim within the time stipulated is waived where 
a company denies liability wholly on another ground. No re- 
versible error can be predicated on a ruling permitting plaintiff 
to call the claim auditor of defendant for cross-examination where 
plaintiff did not seek to avoid his testimony and the questions 
asked would have been proper had he been called as plaintiff's 
witness. Johnson vs. Bankers’ Mut. Casualty Co. (Minn.)....... . 


On the facts stated, insurer waived notice within the specified time, 
and could not defeat a recovery for the sick benefits due for 
failure of insured to give notice. Bolton vs. Inter-Ocean Life 
Se CHE CR. Ce icictsutaernnceudde ves caavencecaudeacwieesaenwa 


The company which denied liability and refused to furnish proofs of 
loss could defend on grounds of failure to furnish proof. 
American Nat. Ing. Co. Ve. Bird (TOR Jon ccnccncesccssstccsvsees 


Where defective proofs of loss are delivered to insurer within stipulated 
time and insurer fails to give immediate notice of its objections, 
it waives such defects. ee vs. Sun Ins. Office of London, 
BAG. CPE.) ccccvcscctcctcecss Kigeeekeeses Coeecscccccccccoeces ee 

Such grounds of objection to the neal of loss as were aaah specifically 
set out by the company to insured were waived so as to be un- 
available in defense to an action on the policy. Niagara Fire 
Ina. Co. ve. Layne (KY.)...cccccccccscvcccccscoves Cccceccqccoes ° 

Where insured does what he plainly intends as a compliance, company 
must notify him promptly of any objection thereto. Liverpool 
& London & Globe Ins. Co. vs. Cargill (OK1a.).......ceeeeeeeevee 
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XV. Adjustment of Loss. 


(5665) In the absence of authority conferred upon him, adjuster may not 
waive any of insurer’s rights or admit or deny its liability. 
Manheim vs, Standard Fire Ins. Co. of Hartford, Conn. (Wash.) 

(667) There is no statute requiring insurer to pay the full amount of the 
policy on movable eiberty that has been totally destroyed; 
hence a total destruction of movable property does not render 
impossible or do away with a provision in the policy for an 
appraisement, stating separately the sound value and the damage, 
and limiting the insurer’s liability to the cash value of the 
property at the time of loss. Hart vs. Springfield Fire & Marine 
Ins. Co.—In re Springfield Fire & Marine Ins, Co. (La.)........ 

An award of appraisers may be disregarded if the arbitrators are guilty 
of bad faith, partiality or misconduct substantially affecting 
the result. Jones vs. Orient Ins, Co. (Kan.) 

Insurer may, without waiving any fraud of insured in furnishing proofs 
of loss, examine invoices or certified copies to ascertain the 
amount of loss. Manheim vs. Standard Fire Ins. Co. of Hart- 
ford, Conn. (Wash,) 

Where insurer of an automobile which had been damaged by fire offered 
to repair it, estimating the time it would take to be about four 
weeks, to which the owner agreed, provided the car was made as 
good as before and it did not take too long, and the insurer eight 
weeks thereafter notified the owner that the repairs were com- 
pleted except for the body, and inquired what style of body was 
desired, receiving no reply, the owner may bring an action upon 
the policy, leaving to the insurer the defense that the repairs 
were completed in compliance with the terms of the subsequent 
agreement. Gaffey et al. vs. St. Paul Fire & Marine Ins. Co. 
CN. YZodccccccccccccccces 

Where adjuster wrote ‘As this represents the value of the car “de- 
stroyed and which value is the maximum of the company’s 
liability, we inclose proof of loss for $750, for execution and 
return,” the company will be held to the admission of liability 
for the amount stated. Hart vs. Springfield Fire & Marine Ins, 
Co, (La) . 

Evidence held to warrant a finding that an alleged settlement. ‘of ‘a 
life policy with the insured while in extremis was obtained by 
fraud. Insurance company’s agent, while insured was in ex- 
tremis, obtained from him a writing that plaintiff would accept 
$200 in full settlement for policy. Such memorandum was but 
a@ mere proposal and did not constitute an enforceable contract 
of settlement. Independent Life Ins. Co. vs. Evans (Ky.) 

Payment of tender of sum less than full amount due does not deprive 
beneficiary of right to sue for the entire amount, and where 
payment of sum less than due under policy was made at a 
«me the beneficiary did not commence or threaten litigation, or 
had not made any demand for payment, and the payment was 
not made by way of compromise, the payment did not deprive 
the beneficiary of the right to sue for the full amount due on the 
policy. Dodt vs. Prudential Ins. Co. of America (M0.)...0....++ 


XVI. Right to Proceeds, 


(680) Where owner of real estate insures his interest against loss by fire, in 
the absence of contract obligation, the holder of mechanic’s lien on 
the property has no claim upon the proceeds of the insurance 
money made in payment o: lien. Imperial Elevator Co. vs. Ben- 
nett—Imperial Blevator Co. vs. Bennett (Fidelity "Phenix Fire 
Ins. Co. of New York, Garnishee, and Thompson, Intervener) 
(Minn.) . ee 

(681) The mortgagee to whom the loss was payable and. who foreclosed the 
mortgage against the property, which had been sold by the 
mortgagor without the consent of the insurance company and 
thereby put it out of his power to assign the mortgage, cannot 
recover the loss from a fire shortly before the foreclosure, unless 
the company had waived its right under the mortgagee clause, 
or had lost such right by failure to make the election in a rea- 
sonable time. The insurance company’s right to elect to pay the 
loss and take an assignment must be made within reasonable 
time after the fire, accompanied by payment or tender of amount 
due, or its rights are lost. Since the insurance company had no 
knowledge of its right to make such election, or of the facts 
which created such right, it did not waive its right. Canton Co- 
Op. Bank vs. American Cent. Ins, Co. ( Mass.) re 

On the facts stated, it was held that the provision of the "mortgage 
clause was an independent contract between the insurance com- 
pany and the mortgagee, and as no other provisions were written 
upon or attached to the policy, all other conditions or qualifications 
of the policy were waived by the insurance company, including all 
acts which might thereafter be done by the purchaser of the 
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hacks affecting the insurance so far as his interest was con- 
cerned; and, further, held that, as the value of the hacks ex- 
ceeds the amount remaining unpaid upon the mortgage, the 
carriage company is entitled to recover from ‘the Insurance com- 
pany the unpaid balance of its mortgage lien on the property. 
Stamey vs. Royal Exch. Assur. Co. et al. (Kan.)....... oe 

Policy was indorsed payable to mortgagee. Mortgagor after his ‘evic- 
tion by mortgagee requested insured to cancel policy and in- 
insurer notified him he had done so, but without the knowledge 
or consent of the mortgagee. Held, not to affect the mort- 
gagee’s right to recover for a subsequent loss by fire. Gilman 
vs. Commonwealth Ins. Co. of New York (Me.)..... 

(583) “Legal representatives” was used in its ordinary and appropriate 
sense, and meant executors and administrators, and hence pro- 
ceeds became assets of decedent’s estate, and were available to 
creditors. Hamilton et al. vs. Darley (Ill.) wesene OOO 

(686) Provision in policy that insured could at age sixty-four surrender policy 
and receive back his payments with interest was a condition 
subsequent not impairing the vested interest of beneficiary unless 
and until insured should reach the designated age and then 
choose to surrender. Filley vs. Illinois Life Ins. Co. et al. (Kan.). 155 

Insured having made no attempt to change beneficiary, first wife was 
entitled to proceeds, although she was divorced. Filley vs. 
Ties LAS THR CO C6 GR CD iccceccvccdcnsecénssccsanciave Bee 

The wife did not lose her rights as beneficiary by obtaining a divorce 
from insured; the words “the wife of the insured’ being merely 
descriptive and not importing an implied condition that she 
should continue to be his wife up to the time of his death. Sal- 
vin vs. Salvin et al. (N. Y.)..... eta dtbaneaee. OOO 

There was a sufficient designation of beneficiary, who was unquestion- 
ably identified as, the person intended to be designated. Tepper 
vs. New York Life Ins. Co. et al. (N. Y. 

(686) Where life policy reserves the right to change beneficiary, the desig- 
nated beneficiary has a mere expectancy. New York Life Ins. 
Co. WB. Daley (Cal.) .cccccccccccccccccccccccccccscccceccecccceces 

(687) Husband was entitled under statute to change beneficiary in life policy 
where wife had obtained divorce. Statute authorizing husband 
upon death or divorcement of his wife to designate another 
beneficiary is not limited to cases where the husband procures 
the divorce, but applies equally where the wife obtains the 
divorce as the innocent and injured party, as the term “divorce” 
means dissolution of the marriage tie irrespective of the party 
at fault. Orthwein vs. Germania Life Ins. Co. of City of New 
York et al. , eevcccece 

Where insurer agreed to and made an indorsement on policy, naming 
the first beneficiary’s sister as the beneficiary, it was bound 
by it even though the request to do so was not made on the 
form provided by it. American Nat. Ins. Co. vs. Burnside (Tex.) 698 

Change of beneficiary is not completed until indorsement is made. 
Rumsey vs. New York Life Ins. Co. (Col. 687 

(689) On the facts stated, section 10 of the code, Pub. Civ. Laws, art. 

§ 8, of Maryland, would not apply where other provisions have 
been made where wife has died before the — Pratt vs. 
Hill (Md.) ... cawecae mee 

Policy was payable to first wife if ‘living, otherwise “to their ‘children, 
two of whom predeceased her, intestate and died without issue. 
The wife divorced her husband and died, leaving plaintiff sole 
surviving child and her sole next of kin. Insured remarried, 
died, and second wife became executrix and sole legatee. Under 
the common law, there being no proof that the common law 
of the state where the policy was issued was different, the in- 
terest of the two deceased children of the first wife passed to 
plaintiff as the survivor of the class. Di Mombercelll vs. Van 
Bee. Gh.  SsbvcusexcdvemiwenseRudernnees nidhahenevan cae 

(690) Under the bankruptcy act a trustee can claim only the cash surrender 
value, though the entire proceeds of the policy become available 
before adjudication, and the trustee has no right whatsoever to a 
policy having no cash surrender value. King vs. Miles et al. 
CHEM) av.cé.cvestéincones coccse OBE 

Beneficiary appointed in g00d. ‘faith prior to * rendition of judgment. 
Beneficiary entitled to proceeds of policy on death of the debtor. 
Lowenstein vs. Koch (N. Y.)..... 667 

(691%) Under contract insuring an auto company against liability for in- 
juries, with a stipulation that the insurance company shall not 
be liable, except for liabilities actually discharged by the pay- 
ment of money, a person injured by the auto company and 
obtaining a judgment against it has no standing in equity, be- 
cause the auto company is in the hands of a receiver, to compel 
the insurance company to pay the judgment, whether the insur- 
ance company defends the damage suit or not. Goodman vs. 
Geergia Lite Ine Ca. 66 Gh. (Ale) eccccccccvcccccescccccevscoess SO 

(693) Where one of several judgment debtors, in solido, assigns his claim 
under policy of fire insurance, wherein a loss has occurred, to a 
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third person, subject to the rights of judgment creditor, to whom 
the policy is assigned and delivered, to be paid therefrom, and 
another of the judgment debtors pays the judgment, the judg- 
ment creditor, being thus satisfied, has no title to policy to con- 
vey to debtor paying judgment and third person is, entitled to 
recover the proceeds. Michel, Secretary of State, vs. Southern 
Ins. Co. (La.) cocccccces eTrrirrr rT reer ee 
Mutual insurance. Evidence’ sustains verdict ‘that defendant was in- 
duced to make application for insurance by fraudulent repre- 
sentations by agent of plaintiff .nd that plaintiff was bound by 
such, and that defendant was not guilty of negligence. Minne- 
sota Farmers’ Mut. Ins. Co. vs. Djonme (MinMN.).....eeceeeeceeece 


XVII. Payment or Discharge, Contribution, and Subrogation. 


(598) The defendant life company, not being in default after paying proceeds 
into court, was not liable for interest. »mith vs, Fidelity Mut. Life 
Ins. Co. (Pa.) 

(602) Where insured, while suffering from an insane delusion, surrendered 
his pulicies and subsequently died, and his personal representa- 
tives elected to rescind such surrender and brought suit to vacate 
the same and recover on the policies, defendant, having refused 
to pay the proceeds after such rescission, became liable for 
damages and attorney’s fees. New York Life Insurance Co. vs, 
Hagler ect al. (Tex.). ‘ ‘icVAGRRGD CRACKED Coecceece 

In determining whether a life’ company was liable for statutory penalty 
for failing to make payment within specified time after filing 
of proofs of death, only such proofs as were submitted to insurer 
could be considered, Insurance company is liable for the penalty 
and attorney’s fee so provided when it fails to pay the loss on 
proper proof within the time specifiéd, though such failure is 
not wilful, but in good faith, pursuant to the insurer’s belief that, 
notwithstanding the proof and demand, the assured was not 
dead, or that it had some other good defense to the suit. Held, 
that the alteration constituted an amendment of the law and 
rendered assessment companies liable to the provision for penal- 
ties and attorney’s fees. National Life Ass’n vs. Parsons (Tex.). 

The files in the case, different answers, motion to quash summons, 
and applications for continuance were inadmissible 1n evidence, 
to show the amount allowable as damages and attorney’s fees. 
Waddle vs. Commonwealth Ins, Co. (Mo.). evcesessoeees 

The company is not liable for statutory penalties for withholding the 
amount of Hability admitted by the agent or adjuster of the 
company, as long as the insured demands the payment of a 
larger sum and refuses to submit to an appraisement. Hart 
vs. Springfield Fire & Marine Ins. Co.—In re Springfield Fire & 
Marine Ins. Co. (La.).. occcvccces eos 

Ultimate recovery was amount of ‘judgment, which, being less than the 
amount sued for, plaintiffs were not entitled to an attorney’s fee 
of $1,000 and a penalty of 12 per cent under the statute, Fidelity 
Phenix Fire Ins, Co. et al. vs. Friedman, et al. (Ark.) . 

Where, after an indemnity insurance company satisfied a judgment re- 
covered in a suit against an employer which the insurance com- 
pany defended, such satisfaction was set aside on motion of a 
former attorney of the plaintiff therein in order that he might 
enforce his lien for fees against the employer, refusal of the in- 
surance company to reimburse the employer therefor was not a 
vexatious refusal to pay within the statute. Rogers et al. vs. 
Western Indemnity Co. of Dallas, Tex. 645 

(603) Where insured in a health policy received an indemnity for disability 
from illness, and thereafter paid the stipulated premiums with- 
out reduction, a release of other disabilities arising from the 
same cause was without consideration, and did not defeat a 
recovery for subsequent disabilities que to illness arising from the 
same causes. Bolton vs. Inter-Ocean Life & Casualty Co. (Mo.) 546 

(606) Where an insurance company had paid to the owners of the prop- 
erty destroyed an amount for insurance not exceeding the value 
of the property, and the plaintiff, the surviving partner in this 
case, in instituting action to recover damages against the tort 
feasor in an amount equa! to the insurance, made the insurance 
company the usee in the suit, this did not furnish ground of 
complaint to the railway company, whether the insurance com- 
pany would have been entitled to recover under the application 
of the doctrine of subrogation or not. Louisville & N. R. Co. et 
al. vs. Morse (Ga.) 

Statute making railroad companies liable for firing of property, provida- 
ing they sha]! have an insurable interest therein, does not destroy 
the right of an insurer of property fired by a locomotive to be 
subrogated to the rights of owner to recover damages. As the 
insurer was subrogated to the rights of owner, it could in its own 
name maintain an action for the destruction of property, and in 
case the property destroyed was of a greater value than amount 
of insurance, the owner should be joined. Where a tort feasor 
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who fired property, with knowledge that insurer had paid amount 
of policy, paid the insureu further sum, such release is no defense 
against an action by the insurer. Pittsburgh, C., C. & St. L. 
ey. Co. VR Bome ISS. CO. CINE.) ccccvcsscecvcvcevevccecece 


XVIII. Actions on Policies. 


(612) Where an insurer, after proof of loss, denies its liability, and does not 


(627) 


seek to have the dispute submitted to arbitration, the Jury can 
find that arbitration as to the amount due has been waived. 
City of Fall River vs. Avtna Ins. Co. (Mass.).....ccccesessssccees 

The furnishing of proofs of loss within the period stipulated is a con- 
dition precedent to i: sured’s right to sue on the policy, but 
failure to furnish them is not a — for defeating sonevene: 
Niagara Fire Ins. Co. vs. Layne (Ky.). eben ome 

Though insurer requested insured to come to. town, holding out " pros- 
pects of a compromise, there was no waiver of insurer’s right to 
defend on ground that insured fired the property himself. North 
River Ins. Co. vs. Walker (Ky.). 

Insurer was not estopped to deny liability by its acts in taking charge 
and continuing in control of the litigation, as it had no knowl- 
edge of the fact that insured employee was under age until 
employee’s mother’s testimony was given. J. S. Stearns Lum- 
ber Co. vs. Travelers’ Ins. Co. ( Wis.) 

The facts stated neither section of the statute requiring notice of loss 
to insurer and the commencement of suit is applicable to case 
where the loss has not been adjusted, it only applies to a case 
where insured desires to recover more than adjustment. Flynn 
vs. Orient Ins. Co. (N. eeccccces 

Horse insurance. Provision as” to payment in ninety days does not 
apply when insurer peremptorily refuses to pay, in which 
case insured may at once gue on the policy. Atlantic Horse Ins. 
Co. vs. Nero (Miss.) 

Where insurers waived notice of loss it was their duty to adjust “the 
loss within a reasonable time after the fire, ana after having 
failed to do so an action on the policies, brought within the six- 
year statute of limitations was seasonable. Flynn vs. Orient 
Ins. Co. (N. . eee 

Policy providing for payment of ‘speci ified sum in case of death as 
result of an accident is a life policy within the statute declar- 
ing that no policy shall contain a provision limiting the time 
within which any action may be commenced to tess than three 
years after the accrual of a cause of action, and an action on the 
policy is not limited to six months as specified in the policy. 
Johnson vs. Fidelity & Casualty Co. (Mich.) 

Insurer denying liability under mutual fire policy does not waive the 
code which provides that no action for loss shall be taken within 
forty days after notice and proofs of loss. Salmon vs. Farm 
Property Mut. Ins. Ass’n (lowa) oe 

A condition in the policy that no suits should be “brought until two 
months after particulars of loss were furnished to insurer was 
waived by denying liability. New Amsterdam Casualty Co. vs. 
New Palestine Bank (Ind.) 

Where insured conveyed the property, receiving - reconveyance “at “the 
same time, which was not recorded, the reconveyance operated 
at once, regardless of statute. Insurer could not defeat recovery 
on a fire policy prohibiting alienation on the ground that, until 
the reconveyance was recorded, the insured had no interest. 
Wiley vs. London & Lancashire Fire Ins. Co. 

Insured, in a tornado policy making loss payable to a mortghgee as its 
interest may appear, may sue on the policy for a loss. Still vs. 
Connecticut Fire Ins. Co. of Hartford, Conn. (M0.)......e..e00+ 

In view of the statute making a judgment against a private bank 
binding on all persons intercsted therein, a judgment for it would 
benefit all persons interested, and hence the bank was the real 
party in interest in an action on a burglary policy issued to it. 
New Amsterdam Casualty Co. vs. New Palestine Bank (Ind.)... 

One whom insured sought to designate as a beneficiary, but who was 
not designated as such, cannot recover under the equitable doc- 
trine of substitution. Rumsey vs. New York Life Ins. 
(Col.) 

Objection to service of summons made upon Deputy Commissioner in- 
stead of Commissioner of Insurance was very technical, and did 
not appeal favorably to a court of justice where defendant had 
received a summons and complaint. Surety company was estopped 
to deny that it was authorized to do business in the state and 
was doing business therein so as to authorize the service of 
process upon the Commissioner of Insurance. Bankers’ Surety 
Co, vs. Town of Holly (U. 8. 

A petition which sets up the fire policy, an@ which sets forth the 
property embraced therein, and which alleges that same was 
destroyed by fire, but which does not allege in terms that the 
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property was of any value is fatally defective. Connecticut Fire 
Ins. Co. vs. Union Mercantile Co.—Insurance Co. of North America 
ve. Union Mercantile Co. (KY.)..cccccccccccscccccccsccccscceccece 
(681) “Binder.” Held a demurrer to the petition should have been sus- 
tained. Atna Life Ins. Co. vs. Bradford et al. (Okla.).......... 
(684) Waiver by insurer of proofs of death must, as a general rule, be pleaded. 
Shuford vs. Life Ins. Co. of Virginia (N. C.)...cccccccccccccccce 

It is sufficient if the complaint set out that part of the ene sued on, 
Southern Indemnity Ass’n vs. Ridgway (Ala.) coves 

Waiver of proofs of death, if relied on by the insured in ‘an “action 
thereon, must be alleged. American Nat. Life Ins. Co. vs. 
Rowell (Tex.) .. ° 

Petition alleging that insured met accidental death effected through 
external, violent and accidental means, and that while crossing 
a gang plank between two vessels lying in a river he slipped 
from the plank, fell into the river, and was drowned, sufficiently 
alleged that dcath resulted directly and independently of all, other 
causes from bodily injuries effected through external, violent 
and accidental means. Philadelphia Life Ins. Co. vs. ee 
Adm’r (Ky.) coe 

It was not necessary é 2 : E in 
sound health; that being a matter of defense under ‘ae terms 
of the policy. American Nat. Life Ins. Co. vs. Rowell (Tex.).... 

Affidavit of defense alleging merely that building was not of the in- 
sured value, and plaintiff knew thereof, insufficient as to such 
point where it stated no facts disclosing concealment and mis- 
representation. Affidavit of defense alleging insured had refused 
to produce for examination ‘‘all books of account, etc.,” insufficient 
as to this point, where it failed to allege that such books were 
necessary to enable insurer to defend the action. Affidavit of de- 
fense, alleging property destroyed was worth less than amount 
claimed, insufficient, though the property which was merely 
damaged had been destroyed by a subsequent fire. Wakely vs. 
Sun Ins. Office of London, Eng. (Pa.) eeaeee 

Where the plaintiff brought suit on a fidelity bond ‘for ‘misappropria- 
tions by one of its employees, the bond containing a definite 
promise to pay a sum of money to be measured by the amount of 
loss sustained up to the maximum provided in the bond, which 
amount was set forth in plaintiff’s statement and was easy of 
liquidation, the action was not in tort to recover a penalty, but 
was within the statute, and defendant was bound to file a proper 
affidavit of defense. Edward F. Gerber Co. vs. Title Guarantee 
& Surety Co. (U. B.)..ccsccces Serre Tee TTT Te eT 

Pleas alleging that insured represented that his health had been good, 
ete., wherein it had not, unknown to insurer, and pleas other- 
wise failing to show with certainty wherein alleged representa- 
tions were false, are demurrable. A plea alleging that insured 
represented his health was good, when in fact he was suffering 
from a disease unknown to insurer, is self-contradictory since, 
if one did not know the nature of the disease, he could not know 
that it increased the risk. Mutual Life Ins. Co. of New York 
vs. Witte (Ala.) ++ 437 

Both companies knew of the other’s policy, ‘and defendant’s agents were 
also agents of the company. The reply alleged facts sufficient to 
avoid the effect of additional insurance. Humboldt Fire Ins. 
Co. vs. Ashby (Ind.) 594 

Plaintiff having fa‘led to plead that defendant was estopped to set up 
such defense, waived the estoppel. J. S, Stearns Lumber Co. 
vs. Travelers’ Ins, Co. is. 553 

Plaintiff cannot complain of an order requiring service of a bill of 
particulars. Horwitz vs. North British & Mercantile Ins. Co. 
of London and Edinburgh (N., Y.). 188 

Insurer may take advantage of a breach ‘of a condition ‘subsequent 
without pleading it, where the breach appeared from plain- 
tiff’'s own evidence. Heffernan vs. Prudential Ins. Co. of 
America (N. Y.) ee Cocccvcesecvecce 

Where it is claimed that death was due to one ‘of ‘the causes excepted 
from the operation of the policy, it is for insurer to plead and 
prove such fact. Union Accident Co. vs. Willis (Okla.)........ 

The insurer has the burden of proving breach of conditton subsequent, 
relied on to defeat recovery. Wiley vs. London & Lancashire 
Fire Ins. Co. (Conn.) 

Wvidence that insured had written a letter claiming indemnity under 
an accident policy was inadmissible as raising collateral issues, 
where it was not conceded that insured had such a policy or 
made a claim thereunder. Mutual Life Ins. Co. of New York vs. 
Witte (Ala.) gri6 

Where company did not especially plead as a defense pro tanto its 
reduced liability, such defense cannot be considered either in 
the trial court or on review. Liverpool & London & Globe Ins. 
Co. vs. Cargill Okla.) eer veccccccccce 

Where life policy introduced by plaintiff was ‘the’ one sued on, and 
defendant did not plead the issuance of another policy, there 
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was no error in excluding evidence offered by defendant to show 
there were two policies issued. American Nat. Ins. Co. vs. Bird 
(Tex.) 

Evidence on behalf of plaintiff, showing that his attorney informed the 
insurance company that he held the premium subject to its 
order, was admissible. Shipman vs. National Live Stock Ins. 
Co. (Mo.) eocccce 


Where defense was that insurer had made a loan on policy to plaintiff, 
beneficiary’s son, to whom plaintiff had given power of attorney, 
of which insurer had no knowledge when it made the loan, the 
name of the plaintiff and the insured being forged to the loan 
papers, the burden was on insurer to prove that the son had an 
absolute right under power of attorney to hypothecate the policy 
for his benefit, to plaintiff’s injury. Lesem vs. Mutual Life Ins. 
Co. of New York CN. ¥.dece eer cccccccccces 

Where there is no direct evidence of how insured, found dead in the 
river, met his death there will be no presumption of suicide. In- 
terstate Business Men’s Accident Ass’n vs. Ford (Ky.)......++.e+- 

Where a person meets death from poisoning, presumption is that 
it was accidental instead of intentional. Ziebell vs. Fraternal 
Reserve Ass’n of Oshkosh (Wis.) eisanetes ccccccce 

Automobile policy. Proof of taking by a trick ‘or device would “allow an 
inference or felonious intent, rebuttable by a showing that the 
taker acted under an honest belief that he was entitled to its 
possession. Rush vs. Boston Ins. Co. (N. Y.).ecseeeecccceevecece 

The rule that valuation of personal: property unless insured can show 
fraudulent overvaluation does not apply to description of 
property insured, and burden was on plaintiff to show that 
pictures destroyed were in fact the pictures described, and an 
instruction authorizing a recovery if plaintiff believed pictures 
to be of description asserted and placing burden on defendant 
to show that plaintiff knowingly furnished a false description 
was erroneous. Petow vs. North British & Mercantile Ins. Co. 
of London and Edinburgh (N. J.). cesses 

Where absence of the person insured is shown to have continued for 
several years or more, unaccompanied by circumstances which 
reasonably account therefor on a theory not involving death, 
it is sufficiently strong to cast the burden of rebutting it on the 
party who asserts the continuance of life. Rosencrans vs. Mod- 
ern Woodmen of America (Neb.) . 7 

Employers’ liability policy. Burden was on assured to allege ‘and 
prove that the loss was one excepted by the policy. Bridal Veil 
Lumbering Co. vs. Pacific Coast Casualty Co, (Ore.).......... 

Assured had burden of showing automobile was stolen by someone not 
in his employment. Kansas City Regal Auto Co. vs, Old Colony 
Ins. Co. (Mo.) 

Plaintiff must show an accident before there can be a recovery as 
for an injury resulting from an accident. Wright vs. Order of 
United Commercial Travelers of America (Mo.) 

Burden was on insurer to show that watchman was not on duty or that 
he was remiss in his duty. St. Paul Fire & Martne Ins. Co. of 
St. Paul, Minn., vs. Kendle (Ky.) 

Burden was on defendant to prove intoxication. Evidence conflicting and 
not conclusive that deceased was intoxicated. Thompson vs. 
Bankers’ Mut. Casualty Ins. Co. (Minn.) 

Since noncompliance was a matter of defense there was no burden on 
plaintiff to prove, in the first instance, strict compliance with 
such terms. Frierson vs. United States Casualty Co. (S. 


Where issue was that plaintiff had burned the property, testimony of 
witnesses as to statements made to them by another witness 
was hearsay and inadmissible. Chunn vs. London & Lancashire 
Fire Ins. Co. (Ark.) Covccccccccccccocoe 

In an action brought after three weeks’ delay, insurer’s letter stating 
that it had sixty days after proof of loss in which to make 
payment was admissible to show that payment was being pur- 
posely delayed until expiration of sixty days. Joyce vs. Liver- 
pool & London & Globe Ins. Co., Limited (Mo.) 

Evidence that another insurance company which had issued a policy 
on the furniture in the building had paid it was inadmissible. 
Glens Fall Ins. Co, of Glens Falls, N. Y., vs. Melott et al. (Tex.) 


(651) Refusal of court to admit certain evidence on the trial held reversible 
error, Southern Idaho Conference Ass’n of Seventh Day Ad- 
ventists vs. Hartford Fire Ins. Co. (Ida.) PeesVeneceos 


(653) Where a fire policy provided that it should be voided in case of a 
change of interest, and the insured conveyed the property, re- 
ceiving a conveyance, evidence that there was no considera- 
tion for the original conveyance is admissible. Wiley vs. Lon- 
don & Lancashire Fire Ins. Co. (Conn.). cehicen ee weed 


(655) Where in an act'‘on on a life insurance policy, defended on the ground 
that insured shot himself, plaintiff claimed that insured was shot 
by E. and E. appeared as a witness for defendant, it was error to 
exclude evidence sought on cross-examination of defendant’s 
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claim agent relative to consultations between him and E.’s at- 
torney during the pendency of a criminal prosecution against E. 
Andrews vs. United States Casualty Co. ( Wis.) 

(668) Automobile insurance. Where plaintiff claimed that he nad bought 
the car and paid for it, evidence for defendant that shortly 
thereafter the company, which plaintiff financed, gave him a note 
for the same amount as the manufacturer’s bill for the car and 
subsequently paid it, evidence as to payments by the company 
to the plaintiff, and evidence of conversations with plaintiff as 
to the terms upon which he received the car were admissible, 
on the question as to whether the company’s president, in ob- 
taining possession of the car, was acting under a real claim of 
right. Rush vs. Boston Ins. Co. (N. Y.) 

(659) In the absence of admissible direct evidence it was competent for 
plaintiff to show that there was an iron rack in the car, the 
corner of which was at about the same height above the floor 
as the discolored spot would be when deceased was standing at 
the rack, and that the road over which his route ran was very 
rough. Exclusion of a certain part of the attending phy- 
sician’s statement filed with notice of death offered by defendant, 
without including other questions and answers contained therein, 
held not error. Railway Mail Ass’n vs. Harrington (U. 

Any evidence tending to cast doubt upon defendant’s theory of 
toxication was proper, though not sufficient in itself to disprove 
it. Thompson vs. Bankers’ Mut. Casualty Ins. Co. (Minn.)...... 

Three-fourths value. Evidence of cost of rebuilding was admissible on 
the question of its cash value at the time of the loss. Where 
there was no evidence of fraudulent overvaluation, evidence as 
to amount of insurance carried on property prior to date of policy 
~ immaterial. National Union Fire Ins. Co. vs. Burkholder 
(Va.) ceccccccce 

Where there was no market Value ‘of personalty covered by fire , 
the intrinsic value in the event of loss could be shuwn. State 
Mut. Fire Ins. Co. of Texas vs. Cathey et al. (Tex.) cocvcce 

The purpose of the statute providing that every insurer or agent issu- 
ing a fire policy is presumed to know the value of the property, 
is to prevent overinsurance, and contemplates that an agent 
before placing a policy will advise himself of the value thereof, 
and an agent issuing a policy may testify to the value of the 
goods insured at time of issuance of the policy. Rasmusson vs. 
North Coast Fire Ins. Co.—Same vs. Dubuque Fire & Marine Ins, 
Co. (Wash.) ... oe 

Where parts of insured’s books ‘of account, including inventories and 
cash sales were destroyed, the action of the court in adopting 
the bank deposits made in the 1ame of the insured, together 
with the unpaid accounts and bills receivable, as a basis for 
ascertaining the amount of loss, was not erroneous. It was error 
to designate as ‘‘expenses” either paid out of money not deposited 
in the bank or paid out of merchandise, and such expenses 
should be added to the amount of sale, but to the extent that 
the expenses represented payment out of moneys deposited, it 
should be neither added nor substracted. Connecticut Fire Ins. 
Co. vs. Union Mercantile Co.—Insurance Co. of North America 
vs. Union Mercantile Co. (Ky.) Coeceene severescacseee 

List of property made out one year before and checked over six 
months later admissible in evidence to prove amount of plain- 
tiff’'s damage. Kahn vs. London Assur. Corp. (Mo.) 

Omission of an item of loss from proofs of loss did not preclude 
the insured from proving such loss on trial, Fidelity Phenix 
Fire Ins. Co. et al. vs. Friedman et al. (Ark.) 

A letter written by insurer before action, suggesting that insured call 
and holding out prospects of compromise, is inadmissible in any 
event, not showing that the insurer ever treated the policy as 
valid under any circumstances, North River Ins. Co. vs. 
Walker (Ky.) 

Where waiver of proof of loss” is an issue in a case, 
tending to establish such waiver ought to be admitted. Southern 
Idaho Conference Ass’n of Seventh Day Adventists vs. Hartford 
Fire Ins. Co, (Ida.) 

Note for first premium. The facts warranted the inference that there 
was an agreement to postpone the time for payment of note or 
waiver of the condition as to forfeiture and that insured was 
given the privilege of not paying the note until March Ist. 
Murphy vs. Lafayette Mut. Life Ins. Co. (N. C.)... 

In an action on a certificate of life insurance which excepted liability 
for death by suicide, evidence showed that insured met his 
death by suicide. Ziebell vs. Fraternal Reserve Ass’n of Osh- 
OG CWIB.). occvccccccceers oovevecccetce coccccce 

Evidence in an action on an accident "policy held sufficient, as, against a 
contention that insured committed suicide, to support a verdict 
for plaintiff, where insured was found dead in the river with 
bruises on his person. Interstate Business Men’s Accident Ass’n 
vs. Ford (Ky.)......se00. rere 
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In a suit on an industrial policy issued upon life of plaintiff’s intestate, 
a verdict for plaintiff held contrary to the weight of the evidence 
which showed that policy was procured by an _ impostor. 
Loughran vs. Prudential Ins. Co. of America (N. Y.) 

Representations made by insured that she never applied for life insur- 
ance without receiving the policy applied for, and that no medical 
examiner had ever given an unfavorable opinion on her physical 
condition, were false and fraudulently made. Rakov vs. Bankers’ 
Life Ins, Co. of City of New York (N. Y.) eccces 

Insurer left home and was not heard of for more than seven. years, 
though efforts were made to ascertain his whereabouts. Held to 
justify a finding of insured’s death authorizing a recovery on 
the policy continued in force by insured’s wife paying the 
premiums. Shuford vs. Life Ins. Co. of Virginia (N. C.)......... 

Evidence as to the conduct of the appraiser appointed by company, 
who, after disagreement of a single item, refused to permit the 
other appraiser to have anything to do with appraisement, 
and substituted in his place the umpire, whose selection he had 
suggested and who was apparently an unwilling, though pas- 
sive, instrument in his hands, held to support a jury finding that 
his conduct prevented a fair and impartial appraisement. Jones 
vs. Orient Ins, Co. (Mo.) 

Where the evidence showed that the automobile was practically ‘new, 
testimony as to the loss sustained was not objectionable because 
the witnesses estimated the cost of parts necessary to be re- 
placed at the cost of new parts, without deduction for de- 
preciation; the parts not being capable of being replaced, except 
by buying new parts. Jones vs. Orient Ins. Co. (Mo.). 

Action upon automobile policy. Held to warrant the jury in. finding 
that misrepresentations not fraudulently made as to the cost 
of automobile and length of time it had been used were not ma- 
terial to the risk. st. Paul Fire & Marine Ins. Co. vs. Huff 


(Tex.) 

Evidence ‘held to justify a finding that parties to a tornado policy 
insuring a frame barn building, intended that a silo should be 
deemed a part of building and covered by insurance. Still vs. 
Connecticut Fire Ins. Co. of Hartford, Conn. (Mo.) 

Evidence held to show no waiver of the vacancy clause when insured 
was given permission to remove the building from one lot to 
another. Fireman’s Fund Ins. Co. vs. Lyon (Tex.) 

Evidence held to sustain a finding that there was no fraud, though the 
amount of loss fixed by the jury was less than that claimed by 
insured in his proofs of loss. Rasmusson vs. North Coast Fire 

arine Ins. Co. (Wash.).... 

Held sufficient to warrant the jury in finding that the disease from 
which plaintiff suffered was one common to both sexes. Russell 
vs. Fraternities Health & Accident Ass’n 

In an action on a health and accident policy, evidence held sufficient 
to support a verdict for $100 as attorney’s fees. Commonwealth 
Bonding & Casualty Ins. Co. vs. Wright (Tex.) 

In an action upon a policy covering loss by burglary and larceny, 
affirmative evidence held to show a loss of jewelry by theft, 
entitling insured to a recovery; evidence beyond a reasonable 
doubt not being required. Fienglas vs. Amsterdam Casualty 
Co. (N. Y¥.) 

The jury may infer that insured. animal died from some disease com- 
mon to the species from the fact that the animal was found 
dead with no external mark of violence. Colley vs. National 
Live Stock Ins. Co. (Mo.). 

Where defense was misrepresentations it was not error to exclude evi- 
dence of poor condition of health, etc., where there was no offer 
to show that the condition existed at the time the application 
was made. Mutual Life Ins. Co. of New York vs, Witte (Ala.).... 

The widow is the proper person upon whom to make a demand for 
autopsy, and it is not necessary to be made upon her personally 
so long as it is communicated to her. On the facts stated demand 
was not made at reasonable time or upon proper occasion, and 
this refusal did not defeat right of action on the policy. Failure 
to give notice of claim within the time stipulated is waived where 
a company denies liability wholly on another ground. No re- 
versible error can be predicated on a ruling permitting plaintiff 
to call the claim auditor of defendant for cross-examination where 
plaintiff did not seek to avoid his testimony and the questions 
asked would have been proper had he been called as plaintiff's 
witness. Johnson vs. Bankers’ Mut. Casualty Co. 

Provision in an insurance policy against theft requiring assured 
produce direct and affirmative evidence does not preclude re- 
covery, though the evidence of the theft is purely circumstantial. 
Miller vs. Massachusetts Bonding & Ins. Co. (Pa.) 

Evidence held to sustain findings that plaintiff’s claim was fraudulent, 
and that he fraudulently procured an inclusion of his claim in 
an assessment levied by the company. Lewis vs. Farmers’ Mut. 
Fire Ins. Co. of Town of Clarno ( Wis.) 
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Provision for forfeiture for nonpayment of premiums. Policy also 
declared that on death of insured while premiums are in arrears 
not exceeding four weeks insurer will pay benefits stipulated. 
Held to show payment of premiums to within four weeks of 
insured’s death. Public Savings Ins. Co. of America vs. — 
(ind. ) coos 

Where it clearly appears by the preponderance of the evidence “that 
assured, at the time he surrendered his policy for cancellation, 
had knowledge of his right to five days’ notice, but surrendered 
and agreed to its cancellation and took credit for unearned pre- 
mium as on the date of such surrender and cancellation, such 
waiver of his right is supported by sufficient consideration 
and he cannot recover thereon for a loss occurring within the 
five days. Kelley vs. Avtna Ins. Co. (W. Va.) . 

Where the actual loss of plaintiff, by the jury’s finding, was $250 ‘less 
than she had demanded of the defendant, there was no ground 
upon which the jury might assess a penalty for vexatious failure 
to pay. Kahn vs. London Assur. Corp. (Mo.) 

Evidence examined and held to sustain the verdict of the jury. * Schmiat 
vs. Williamsburgh City Fire Ins. Co. of Brooklyn, N. Y. (Neb.). 

Evidence held sufficient to show that fraternal society had used due 
care in checking accounts of its officers. United States Fidelity 
& Guaranty Co. vs. Shepherds’ Home Lodge No. 2 (Ky.).....-.. 

Held to sustain a finding that insured had made out and duly mailed 
proofs of loss, and to show insurer’s waiver of provision re- 
quiring the indorsement and attachment of a warranty clause. 
Black vs. Grain Shippers’ Mut. Fire Ins, Ass’n (Iowa) 

In a suit on employer’s liability policy, evidence held to show that the 
claim for medical services paid for by the employer was for 
first aid services rendered the injured employee, so as to be 
covered by the policy. Ocean Accident & Guarantee eniehrndl 
tion, Limited, vs. Joslyn Dry Goods Co, (Col.) 

Burden of proof of establishing defense of surrendering policy rests ‘on 
defendant. A case in which such burden was fully borne by the 
defendant justifying reversal of judgment on the adverse verdict 
of the jury in favor of plaintiff. Kelley vs. Aetna Ins. Co, 
(CW. Va.) 

Judgment on a tornado policy is not excessive, where the amount 
thereof is the amount of the loss testified to by a contractor. 
Still vs. Connecticut Fire Ins. Co. of Hartford, Conn. (Mo.).... 

Jury may find insurer’s refusal to pay was vexatious from the failure 
to establish the grounds on which the refusal was based. Colley 
ve. National :-Live Bteck Ine, Co. (MG. ).ccccsccsccncvcccecens 

The payment of tne first premium on policy and its delivery to and 
receipt by the insured were questions of fact for the jury. Iken- 
berry vs. New York Life Ins. Co. (MInM.) .......scceesceceeee 

Where an extension of time to pay premium on life policy was granted, 
providing interest on a policy loan be paid “at once,’ evidence 
held sufficient to take the question to the jury whether pay- 
ment was made at once; ‘at once’ meaning ‘within a reason- 
able time.’?’ Rouleau vs. Continental Life Ins. & Inv. Co. (Utah). 

The questions whether additions and alterations made after the time 
in the mechanic’s permit without the insurer’s assent were such 
a change of situation or circumstances as to cause an increase 
of risk was for the jury. Gilman vs. Commonwealth Ins. Co. 
of New York (Me.) 

Where jury might infer that an insurance company had waived the 
requirements for proof of loss, the question of such waiver is 
one of fact for their determination. Bouchard vs. Dirigo Mut. 
Fire Ins. Co. (Me.) 

Where the insured bought. goods for $2,050, giving | a mortgage thereon 
and a tract of land to secure an urpaid balance of $1,833, the 
goods being insured for $850, whether the incumbrance was 
material to the risk, so that its nondisclosure would avoid the 
policy ‘was for the jury. Niagara Fire Ins. Co. vs. Layne (Ky.).. 

Burden was on defendant to prove intoxication. Evidence conflicting and 
not conclusive that deceased was intoxicated. an vs. 
Banker’s Mut. Casualty Ins. Co. (Minn.) 

Whether automobile was stolen, and whether it was stolen by 
sured’s salesman or by someone not in his employ, were for the 
jury. Kansas City Regal Auto Co, vs. Old Colony Ins. Co. 
(Mo.) 

Whether a watchman who was on board and taking his turn to watch 
was ‘‘on duty,” though not awake at all hours, was a question for 
the jury. St. Paul Fire & Marine Ins. Co. of St. Paul, Minn., vs. 
Kendle (Ky.) 

Hea!th policy—Charge—Pre-existing Illness. National Life Ins. Co. vs. 
Bean (Ga.) ....+..+ eenece rr 

Where plaintiff made out a ‘prima facie ‘case, and defendants, ‘offering no 
proof, failed to prove that the insured was guilty of any fraudu- 
lent intent as to the loss sustained, a verdict was properly di- 
rected for the amount of the award as found by the appraisers. 
L. N. Gross Co, vs. Westchester Fire Ins, Co. (N. Y.).ccesccceses 
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Where there was evidence that the aggregate value of property de- 
stroyed was greater than the amount of the policy, but there 
was some testimony tending toward contrary conclusion, the 
amount of loss was for the jury. Central Nat. Fire Ins. Co, vs. 
Black (U. 8S.) 

Where there was evidence that plaintiff’s failure to give notice within 
ten days on an accident policy was due to sickness and suffering 
the court properly refused to direct a verdict for defendant. 
Frierson vs, United States Casualty Co. (S. C. 

On evidence in an action for money alleged to be due under a 
health indemnity policy, held, that the time wnen insured con- 
tracted a disease was for the jury. Held, further, that the ques- 
tion of insured’s waiver of his claim was for the jury. Turner 
vs. Columbia Nat. Life Ins, Co. (S. C. 

Where facts upon which plaintiff bases a claim waived the forfeiture, 
the quest'on is one of law for the court. Clifton vs. Mutual 
Life Ins. Co. (N. Y. 

It was held, under the evidence and stipulation in the policy allowing 
the notice to be given after expiration of twenty days from the 
beginning of the illness upon which the claim is based, where 
“such notice may be shown not to have been reasonably possible,” 
the policy was not, as a matter of law, forfeited because of the 
failure to give the notice within the time limit of twenty days, but 
it was for the jury to say ‘“‘whether the plaintiff had given the re- 
quired notice as soon as reasonably possible under all the facts 
and circumstances.”’ National. Life Ins. Co. vs. Bean (Ga.) 

Questions whether lodge in good faith made statements as to past 
honesty of its officers were for the jury. United States Fidelity 
& Guaranty  o, vs. Shepherds’ Home Lodge No. 2 (KY.)......+... 

Conflicting evidence considered, and held to justify the submission of 
the case to the jury. Railway Mail Ass’n vs. Harrington (U. S.) 

Insurer’s unexplained delay of three weeks in making payment on 
ground that it had sxty days’ time sufficient to raise a reason- 
able inference from which the jury might conclude that delay 
was vexatious, where the policy contained no provision that in- 
surer should have sixty days. Joyce vs. Liverpool & London & 
Globe Ins. Co., Lim‘ted (Mo.) 

Whether insured, procuring a life policy payable to one having no 
insurable interest, perpetrated a fraud on insurer by stating 
beneficiary was a relative, held for the jury. Langford vs. 
National Life & Accident Ins. Co. (Ark) 

Whether alleged misstatements in description as to year model of 
automobile were in fact made, and if made were material, were 
questions for the jury. Locke vs. Royal Ins. Co., Limited 
Mass. ) 

Held, to make the cancellation of pol'cy a question of fact. Black 
vs. Grain Shippers’ Mut. Fire Ins. Ass’n (Iowa) 

“Occupied’”” meant the presence of a human being or human beings in 
the buildings as their customary place of abode, not absolutely 
and interruptedly continuous, but as a place of usual return and 
habitual stoppage. Waddle vs. Commonwealth Ins. Co. (Mo.).. 

Where answer charged plaintiff with fraud, it was not error to instruct 
that plaintiff was chargeable with false representations made 
by him through an agent, though the answer made no mention 
of the agent. Lewis vs. Farmers’ Mut. Fire Ins. Co. of Town of 
Clarno (Wis.) 

Findings by a jury in answer to interrogatories that defendant’s agent 
and bookkeeper had made extensions in time of payment from 
time to time and that same was ratified by the insurance com- 
pany itself, were not in conflict with, but rather in support of, 
a general verdict for plaintiff. Majestic Life Assur. Co. vs. 
Tuttle (Ind.) 

Where the court found on evidence to sustain it that insurers had 
waived notice of loss, the case stood as it would had plaintiff 
given the required notice. Flynn vs. Orient Ins, Co. (N. H.).... 

A verdict for plaintiff, wherein defendant contested the alleged value 
of the property destroyed and contended that plaintiff had 
avoided the policy by fraudulent swearing in the proof of loss, 
did not demand a judgment for the full amount of the policy. 
David vs. Fidelity-Phenix Fire Ins. Co. of New York (Wash.).. 

Where the court told the jury that if they found for plaintiff they 
should find for him a specified amount with 12 per cent damages 
thereon, a verdict for such amount with “12 per cent in- 
terest,” justified a judgment for 12 per cent damages, under 
the statute; the word “interest” being evidently inadvertent. 
Commonwealth Bonding & Casualty Ins. Co. vs. Wright (Tex.).. 

(672) Where jury specially found that misrepresentations were made, but 
that they were not material to the risk, insurer is not entitled 
to judgment upon the findings. St. Paul Fire & Marine Ins. Co. 
vs. Huff (Tex.) a 

(675) Where insured, while insane, canceled three policies, and after his 
death his personal representatives were compelled to bring suit 
to reinstate same and to recover thereon, in which it was held 
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that plaintiffs were entitled to recover $19,876.23, together with 

a penalty of 12 per cent thereon and attorney’s fees, a verdict 

fixing such fees at $5,000 was not excessive. New York Life In- 

surance Co. vs. Hagler et al. (Tex.)....... ine cencune ae 
After refusal to pay, a demand is not necessary. ‘to ‘the “right to at- 

torney’s fees for the insurer’s vexatious refusal to pay. Colley 

ve. National Live Stock Ins. Co. (MO.)...ccccccescccccccccccccce SSL 


XIX. Reinsurance. 


(678) Reinsurance of life company. On the facts stated, the clause should be 
construed to mean that nothing in the agreement between the 
receivers and defendant should affect the rights of any one 
under the insolvent company’s > Robinson et al. vs. 
Postal Life Ins. Co. (U. 8.) ae 

4680) In an action by a surety company for the annual ‘premium on a ‘bond 
to a city given by another surety company, which was reinsured 
by plaintiff, where the original surety company was solvent at 
the time the premium became due, evidence that the city, after 
the annual premium fell due, requested defendant to substitute 
new sureties in place of some insolvent ones, among others, the 
original surety company, and that this was requested merely 
as a matter of business, because orly two of the five original 
sureties were still in business, and not upon any legal grounds, 
was inadmissible, when it was not shown that plaintiff had notice 
of the request, or that defendant acted upon it. National Surety 
Co. vs. Breuchaud (N. Y.)..c.ccceee 431 


XX. Mutual Benefit Insurance. 
(A) CORPORATIONS AND ASSOCIATIONS 


(687) An association incorporated in Massachusetts as a ‘‘fraternal union” 
to aid members, their dependents, widows and orphans, is a 
beneficial association and not an insurance company. Ogle vs. 
Barron ee Council of the Royal Arcanum, Garnishee) 
(Pa.) 

Held to show 
or an assessment insurance company, but was a fraternal bene- 
ficial association under the laws of the state of Missouri. Trav- 
elers’ Protective Ass’n of America vs. Smith (Ind.) 

Policy which provided that member’s absence or disappearance from 
his !ast known place of residence should not be evidence of his 
death and that no right should accrue under his certificate, nor 
should any benefits be paid until conclusive proof had been made 
of his death, but merely provided what should constitute 
“satisfactory proof’ thereby restricting a rule of evidence con- 
trary to public policy. Supreme ‘Ruling of Fraternal Mystic 
Circle vs. Hoskins et al. (Tex.) 

Members of a fraternal association who withdraw therefrom ‘lose ‘their 
interest in and rights over funds accumulated. National Circle 
Daughters of Isabella vs. Hines et al. (COmn.)........esceeeeees 

Initiation is a condition precedent to membership in an insurance 
benefit association. Gilmore vs. Modern Brotherhood of America. 
(Mo.) ... 

Under the statute, beneficiary’ societies have the right to classity their 
members into different classes and issue certificates accordingly. 
Ellison vs. District Grand Lodge, No. 23, —— Order of Odd 
Fellows (Ala.) ... eoccccccccnccccccs 

Under the code a fraternal “association. need “not require members to 
be initiated in order to entitle them to recover on their cer- 
tificates, Schworm vs. Fraternal Bankers’ Reserve Society 
(lowa) eeovsseccccones 

Beneficial association had an inherent right to expel a member on his 
being convicted of perjury under the by-laws, and such expulsion 
was not an impairment of any vested right which he had to 
continue his membership. Cunningham vs. Supreme Council of 
Royal Arcanum (N., Y.). 460 

A mere local agent of benefit ‘society cannot bind insurer by declara- 
tions obviously without the scope of her authority. After death 
of insured, declarations by insurer’s agent as to its liability are 
not binding on insurer. Morgan vs. ee Ben. veined et al. 
(N._C.) 2 coccerdcce 86 

On the facts stated. ‘the “contract created “an exclusive “agency for 
fraternal society in the territory stipulated. Hall vs. Inter- 
national Liberty Union of the World (KY.).....escceeseeeeseee 158 

A private physician who, in the absence of the regular examiner, 
examined the applicant is not agent of insurer where he was 
procured by a friend of the applieant. Sovereign Camp Woodmen 
of the World vs. Lillard et al. (Tex.) 
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Under the evidence it was held that the clerk was put upon inquiry 
and charged with knowledge that insured was of unsound mind 
at the dates of the application and certificate. Sovereign Camp 
of Woodmen of the World vs. Latham (Ind.) 

On the facts stated the president alone became ex officio a member of 
the board of directors, and the vice-president did not in the ab- 
sence of the president become a member of such board. King 
vs. Physicians’ Casualty Ass’n of America (Neb.) 

Equity will enforce the trust with which funds of a fraternal ‘associa- 
tion is impressed, and prevent diversion of such funds to pur- 
poses other than those specified in the charter. National Circle 
Daughters of Isabella vs. Hines et al. (Conn.) 

Funds accumulated by a subordinate circle or lodge of a fraternal 
association belonged to such association and a vote of a meeting 
of such subordinate circle to withdraw gave its treasurer no 
authority to divert the funds to another organization, especially 
where no adequate note of meeting was given. Association 
could restrain diversion of such funds and require an accounting, 
especially as the trust funds might be dissipated before the 
subordinate circle could be reorganized and in a position to 
protect them, and it was such association’s duty to protect the 
members of the subordinate circle. National Circle ene of 
Isabella vs. Hines et al. (Conn.) . ecce 
, if specific directions given in letter to officer of subordinate. lodge 
conflict with printed instructions, the directions must govern. 
Grand Lodge A. O. U. W. of Kansas vs, State Bank of Winfield 
(Kan.) 

Rights of beneficiary in ordinary life policy become vested upon issuance, 
and can thereafter, during life of beneficiary, be defeated only as 
provided by terms of policy. Whether a policy issued to one 
for the benefit of another vests a present interest in the bene- 
ficiary depends, not upon the name or nature of the company, 
but upon the terms of the policy, the existing statutes and by- 
laws and in the absence of statute, by-law or contract to the 
contrary, beneficiary becomes vested with an interest which 
cannot be destroyed at will by insured. Filley vs. Illinois Life 
Ins. Co. et al. (Kan.) 

Under the statute declaring that a local branch of a fraternal asso- 
ciation cannot waive any provisions of the laws and constitution 
of the association, the association cannot be estopped by the 
conduct of a local body. Grayson vs. Grand Temple and Taber- 
nacle in State of Texas of Knights and Daughters of Tabor of 
the International Order of Twelve (Tex.) ovccoce 

Officer of local camp who is charged with certain duties is ‘its agent. 
Knowledge acquired in the performance of duty is society’s 
knowledge. Sovereign Camp of Woodmen of the World vs. 
Latham (Ind.) 

Persons not included in statute may not take the fund, nor can as- 
sociation create a fund for other persons than the classes speci- 
fied. Supreme Tribe of Ben Hur vs. Gailey (Ark.) 

Disappearance. Held, that the member was a contributing member 
in good standing at the date of the contract, and the evidence 
warranted a finding that he was a living member; especially as 
statute attaches no legal consequences to a person’s absence or 
disappearance until the expiration of the seven years necessary 
to raise a presumption of death. Supreme Ruling of Fraternal 
Mystic Circle vs. Hoskins et al. (Tex.).. 


THE CONTRACT IN GENERAL. 


Where policy issued by a fraternal society provided for specific amount 
of insurance at a flat rate and for nonforfeiture, etc., it was an 
“old line insurance policy,” and would be so treated, regardless 
of the internal organization of the society. McPike vs. —— 
Ruling of The Fraternal Mystic Circle (Mo.) 

Where benefit certificate provided no action could be 
proofs of death had been passed upon by the Beard of Directors, 
whether a further provision that no suit should be brought un- 
less brought within eighteen months from the death of the 
member, allowed an action to be brought within eighteen months 
after the proofs were filed and passed upon was to be determined 
by the laws of the state of which member was a resident. 
Simmons vs.. Modern Woodmen of America (Mo.)..... ee 

Failure to pass examination precludes recovery. Ulman et al. vs. 
Supreme Commandery of United Order of The Golden Cross of 
the World (Mass.) 4 

Where defendant agreed to take over business of another order and ne- 
gotiations and subsequent proceedings were merely an abuse of 
defendant’s powers, but that fact was unknown to plaintiff's 
decedent, a member of the company absorbed, such want of 
authority is no defense to a suit on plaintiff's decedent’s certifi- 
cate. Ulman et al. vs. Supreme Commandery of United Order 
of The Golden Cross of the World (Mass.))........... 


(43) 





Insurance Law Journal, Vol. 45. 


Contract issued by order organized in Canada, authorized to do business 
in New York, and delivered in New York was a New York con- 
tract. McClement vs. Supreme Court, I. O. F. (N. Y.). 

(715) Application, constitution and by-laws constitute contract of insurance. 
Sovereign Camp of Woodmen of the World vs. Latham (Iind.). 

(718) The by-laws of a mutual benefit association are a part of the insurance 
contract between it ana a member. Almy et al. vs. Commercial 
Travelers’ Ass’n of Indiana (Ind.). eocece 

Provisions of the constitution of fraternal ‘order by ‘the terms of its 
certificate were binding upon insured and beneficiaries. Howton 
et al. vs. Sovereign Camp, Woodmen of the World (Ky.)........ 

Where policy made the constitution and by-laws of the order part of 
the policy, member could not recover for paralysis of an arm 
where by-laws limited such loss to “the loss of one arm by 
severance at or above the _ wrist.” Eminent Household of 
Columbian Woodmen vs. Hancock Tex.) 

Application, constitution and by-laws constitute contract of insurance. 
Sovereign Camp of Woodmen of the World vs. Latham (Ind.).... 

Constitution adopted shortly prior to contract, unless it had been pro- 
mulgated and called to the attention of applicants of insurance, 
does not become part of contract. Smyth vs. Supreme Lodge, 
x FP. . Bs 

Where the by-laws of benefit society made the members subject to 
the laws that might thereafter be, enacted, the society could, 
after the death of a member whose certificate was payable out 
of the general mortuary fund, without impairing the obligation 
of its contract or interfering with the vested rights of the bene- 
ficlary, create a new class of members, the receipts from whose 
certificates should be paid into a special fund to be expended only 
for death claims of that class. Ellison vs. District Grand Lodge, 
No. 238, United Order of Odd Fellows (Ala.) 

Under a by-law forfeiting a benefit certificate where insured’s death 
results directly or indirectly from his use of intoxicating liquors, 
regardless of when the intemperance began, is valid, where by- 
laws existing at the time of the contract forfeited the certificate 
for the intemperate use of intoxicating liquors. Curtis vs. 
Modern Woodmen of America (Wis.) 

Society was authorized during continuance of decedent’s membership 
to so ‘change the procedure as to make proof of judgment of 
conviction ard sentence for crime sufficient evidence to justify 
conviction, warranting expulsion. Cunningham vs. Supreme Coun- 
cil of Royal Arcanum (N. Y.) 

Where certificate was expressly subject to such modifications as might 
be made by Grand Lodge, the lodge could thereafter adopt a 
by-law empowering the insured to change the beneficiary, since 
“modificution” is a change. Knights of Pythias of North America 
et al. vs. Long 

Subsequent amendment making suicide provision effective for a period 
of five years is binding upon member who commits suicide 
while sane, and upon those cla'ming under his benefit certificate. 
Ledy vs. National Council of Knjghts and Ladies of Security 
(Minn.) 

Provision that insured will be controlled by all laws, rules, etc., 
not authorize a change in assessments from $3 to $14.70 a month, 
Smyth vs. Supreme Lodge, K. P. (U. 

Sanity is presumed, and the taking of one’s own life does not, in itself, 
establish insanity. Ledy vs. National Council of Knights and 
Ladies of Security (Minn.) 

Stipulation in certificate of Canadian fraternal order concerning amend- 
ments, refers only to reasonable amendments and did not 
authorize amendments interfering with or destroying vested con- 
tract rights of New York member. Where fraternal association 
made a lien on certificate of a member residing in New York, 
member may sue in New York to set aside assessment and remove 
the lien, though assessment was authorized by Parliament of the 
Dominion of Canada. McClement vs. Supreme Court, I. O. F. 
Cis Bel 

Negative answer to question of consumption in family was falsified 
by proof of the death of a son of the applicant from tuberculosis 
within two years prior to the application, “household” including 
applicant’s child. O’Brien vs. Brotherhood of American Yeomen 
«Mich,) . 160 

Statute concerning misrepresentations did not apply t6 contract made 
before its enactment. McKnelly et al. vs. Brotherhood of 
American Yeomen ( Wis.) 704 

It was essential to the validity of contract that the statements, repre- 
sentations and answers contained in the application be true in 
every particular, regardless of apparent materiality. Sovereign 
Camp of Woodmen of the World vs. Latham (Ind.).........++++ 677 

An untrue statement concerning consultation of physician’ ‘which was 
made as to warranty is a material representation which vitiated 
the policy, even though not made with intent to deceive. Van- 
Woert et al. vs. Modern Woodmen of America (N. D.)..+s..++++ 687 
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False representations as to use of intoxicants and previous medical 
history will avoid the certificate. Sovereign Camp Woodmen of 
the World vs. Lillard et al. (Tex.)..cccccccccccccccccscccccccese 

Change in by-law does not confer any right upon plaintiff, who, while 
the old by-law was in force, had been received into the society 
on misrepresentations as to his age. Criscuolo vs. Societa 
Monarchica di Mutuo Soccorso Vittorio Emanuele III (Conn.).... 

Defendant was estopped to claim that insured was not a member of 
the order, because he had not been legally initiated, where, al- 
though such initiation was private, it was customary to s0 
initiate in the city in which assured resided and where he was 
permitted to participate in the regular affairs of the order. 
Wintergerst et al. vs. Court of Honor (M0.)......cccecesceees 

Assuming irregularities to be material, they were waived where the 
certificate was delivered and remained in the possession of in- 
sured or the beneficiary, all preliminary payments and assess- 
ments and dues were paid, and insured being treated as a bene- 
ficlary member, the clerk collected assessments and remitted 
them to the Sovereign Camp with full knowledge of the irregu- 
larities. Sovereign Camp of Woodmen of the World vs. Latham 
(ind.) coccece 

Acceptance of last assessment and proofs of death is not a ‘waiver of 
a provision in the policy that it should be void if warranties 
were false where falsity was not known at the time the assess- 
ment was paid and the proofs of death approved. Van Woert 
et al. vs. Modern Woodmen of America (N. D.).... cetae 


Benefit certificates are to be strictly construed against the seehets 
as policies of life insurance. Wintergerst et al. vs. Court of 
Honor (Mo.) Cece rccccccccccccecevccesccececece 

While members of mutual benefit society are presumed to have 
knowledge of and to assent to the society’s rules, they are never- 
theless entitled to have them applied in the same manner as 
they are applied to other members and not to have their rights 
forfeited on a strained, harsh or too technical interpretation. 
Wintergerst et al. vs. Court of Homor (M0O.)......cssececseeee 

Where contract is so drawn that reasonable and intelligent men would 
differ as to its meaning, the doubt should be resolved against 
the company. Simmons vs. Modern Woodmen of America (Mo.). 

Plaintiffs were entitled to a paid-up policy on demand at any time 
after three years from first payment, and to the amount of as 
many twentieths of face value of the policy as were the years 
the policy had been in force. Payment having been made and 
not complied with, plaintiffs were entitled to maintain an action. 
Moore et al. vs. Life & Annuity Ass’n (Kan.).....+.ceeeceeeesees 
not the policy of the law to compel a party to continue 
making payments for a term of years where, by reason of changed 
conditions, either the amount for which such payments should 
be made or the effect of payments is in dispute, but the rights 
of the parties should be adjudicated as of the time an action is 
instituted for that purpose. Moore et al. vs. Life & Annuity 
BOGR CHAR) sc cecccevnecasccsvicvcesceses 


DUES AND ASSESSMENTS. 

Member was absolutely liable for his assessments, regardless of the 
forfeiture of his insurance between time the assessment was 
levied and the time it must be paid. Bennett vs. Beavers Re- 
serve Fund Fraternity (Wis.). eecccccce 

Where fraternal certificate is void because “ot “material misrepresenta- 
tions, the beneficiaries are entitled to recover the premium paid 
thereon. Royal Neighbors of America vs. Spore et al. (Ky.)..... 

Where plaintiff was given sick benefits up to time his fraud was dis- 
covered he was not entitled to return of premiums paid. Cris- 
cuolo vs. Societa Monarchica di Mutuo Soccorso Vittorio Emanuele 
III ((Conn.) 


FORFEITURE OR SUSPENSION. 


Held, when construed, as required, most favorably to assured, benefit 
certificate not forfeited by insured’s membership in a secret aid 
association open to Roman Catholics, sanctioned by their actual 
membership, and not shown to have been disapproved by that 
church, though in no way affiliated therewith. Geronime et al. 
vs. German Roman Catholic Aid Ass’n of America (Minn.).... 

Laws of fraternal society prescribing the grounds upon which members 
may be expelled are sufficient and valid. Rigler et al. vs. 
National Cou. icil of K: 'ghts and Ladies of Security (Minn.).... 

Where member of society has voluntarily dropped certificate and been 
suspended under terms thereof, she has no vested right to notice 
of ae acts of order affecting insurance certificates. 
Edgerly vs. Ladies of the Modern Maccabees (Mich.) e 

(760) Under constitution of fraternal order, providing that any member 
whose dues were not paid in advance should receive no sick or 
funeral benefits, and that no member taken sick while in arrears 
could pay the amount thereof and be entitled to sick benefits, 
the administratrix of a member who was injured September 29th, 
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took sick October list, and died December 22d, and whose dues 
for October and for some months preceding were not paid until 
October 10th, was not entitled to sick benefits. O’Toole vs. Jen- 
Rings Gt Bl. CHEREE ) co ccccccccecvcesvcsesvvccesresvecessece rns cee 
Held, under the by-laws of the order and the terms of the “contract, 
payment of dues and assessments and an affirmative vote of the 
lodge are both essential to a reinstatement, and that member was 
legally suspended at the time of his death. The fact that there 
had been reinstatements after former defaults did not operate 
as a waiver of the contract relating to défaults and suspensions, 
nor relieve the member from the last suspension resulting from 
his delinquency. vane vs. Ancient Order of United Workmen 
of Kansas (KaN.)..c.ccccese wa ee ae eew concer ene 
No recovery of death benefit” can be. had ‘where. member was jin default 
in payment of his endowment dues. Where member had paid 
burial taxes, although he was in arrears to local society for two 
months’ dues, and also in arrears to the general society for en- 
dowment dues, his beneficiary is entitled to the funeral benefit; 
the member not having been notified of his lapse and being in 
good standing with local lodge, regardless of his standing with 
general society. Grayson vs. Grand Temple and Tabernacle in 
State of Texas of Knights and Daughters of Tabor of the Inter- 
national Order of Twelve (TeX.)......cecccccsececsssees . 
A member indebted for thirteen weeks’ dues was “in “accordance ‘with 
the contract out of benefit and, though he remained a member, 
his representatives were entitled to the sum stipulated. Stack 
FE Te Os Ba nc kk oe 6 herder ee ee thChiOesneheotrenos nee 
If the assessment is not made by a legally constituted body no suspen- 
sion for nonpayment can be made. King vs. Physicians’ Casualty 
RETR OF AMOK COD) cccocic ccd cevacéneseccresieetcorenesvese 


After notice of expulsion from order, no further tender of assessments 
by. deceased was iecessary to keep certificate in force. Her 
obligation to defendant was not thereby discharged. The con- 
duct of the defendant simply waived payment of assessments at 
times stipulated in the contract. Under such circumstances, if 
the member stands on the contract and seeks to enforce it, he 
must discharge his obligation of payment as a condition to such 
enforcement. Marcus et al. vs, _— Council of Knights & 
Ladies of Security (Minn.)......... ° 

Society’s duty to apply sick benefits to “the pay ment of dues and prevent 


eee eee eee eee eee) 


a forfeiture where dues owed may exceed sick benefits due him. 
National Council Junior Order United American Mechanics of 
the United States vs. Thomas et al. (KY.)....sccccccccccccscreccs 
Where insurer leads insured to bel'eve that his policy is in force it 
thereby waives forfeiture. Where such insurer puts beneficiary 
to unnecessary expense and leading him to believe policy was 
valid it could not defeat a recovery on the ground that policy 
was forfeited when it requested proofs of loss or compliance with 
other requirements. Mutual Protective League vs, Walker (Ky.) 


Member who paid no assessments for five months before her death and 
who had been allowed onlyeone sick benefit, her other applica- 
tions being refused, forfeited her membership, since she was en- 
titled to no sick benefits until after affirmative vote of the lodge. 
Independent Order of Sons and Daughters of Jacob of America 
VE. MIBOOH Ot Ob... CREING.) oc0ccccvccescccece cerecesesees cocccose 

Held, under the by-laws of the. order and ‘terms ot the contract, pay- 
ment of dues and assessments and an affirmative vote of the lodge 
are both essential to a reinstatement, and that member was 
legally suspended at the time of his death. The fact that there 
had been reinstatements after formal defaults did not operate 
as a waiver of the contract relating to defaults and suspensions, 
nor relieve the member from the last suspension resulting from 
his delinquency. Jenkins vs. Ancient Order of United Workmen 
OF HBanmsas (HAR). cccocscccossere eC oeececceccccesccnccoece 

Plaintiff, beneficiary, notified society of husband's disappearance and was 
advised to keep certificate in force for seven years. Subsequent 
change of by-laws did not affect beneficiary’s right of recovery. 
Keith vs. Modern Woodmen of america (I0W@).......eseeeee0% 

Society may be estopped from claiming a strict enforcement when it 
has led those members to believe that strict compliance would 
not be required. Wintergerst et al. vs. Court of Honor (Mo.)... 

Adoption of a custom. Course of conduct at variance with by-laws of 
fraternal society estopped association from claiming forfeiture. 
Assured was a member in good standing at the time of death. 
Eamiston vs. The Homesteaders (Kan.).......ccsecescceeesvece 

Receipt of subsequent assessments forbidden by the society’s constitu- 
tion did not constitute a waiver of forfeiture where insured’s 
membership had been forfeited by failure to pay premiums. 
Wheatley’s Adm’r vs. Knights of Columbus (KY.)........seee08 

Knowledge of benefit society’s agent that member had engaged in a 
hazardous occupation was knowledge of the company and the 
assurance that policy was all right was the act of the company. 
Simmons vs. Modern Woodmen of America (MO.)...e.esseeeees 
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Society waived its right to insist upon a forfeiture of the certificate 
because the member engaged in the occupation of railway brake- 
man, where by a course of conduct this agent led insured’s wife 
to believe that the certificate was in force. Simmons vs. Modern 
Woodmen of America (MO.)......cceeeceecceserecsseesssesssees 

Where, though a member’s disappearance was known to the lawful 
secretary and reported by him to tLe society, all in accordance 
with the by-laws, no notice was given to a person paying dues 
and assessments that proof of member’s location was necessary 
and, on the contrary, such payments were accepted and no at- 
tempt made to suspend the member, the society waived its right 
to suspend him and was estopped from asserting a suspension 
to defeat a recovery on the certificate. Supreme Ruling of 
Fraternal Mystic Circle vs. Hoskins et al. (Tex.)......00--esee08 

Production of certificate and proof of death made a prima facie case 
for plaintiff. Homann vs. Allgemeiner Arbeiter Bund of Michi- 
gan (Mich.) 

False answers by examiner cannot estop insurer from relying on the 
falsity to avoid the policy, such action being without scope of 
examiner’s authority. Sovereign Camp Woodmen of the World 
vs. Lillard et al. (Tex.) 

Collectiqn of premiums after knowledge of local clerk waived ‘breach 
of warranty. Sovereign Camp of Woodmen of the World vs. 
Latham (Ind.) 

By acceptance of January and February premiums received in April 
society elected to treat certificate as a valid and substantial ap- 
plication, and could not change its election after learning of the 
member’s death, though the assessments were not received by it 
until after his death. National Council Junior Order United 
American Mechanics of the United States vs. Thomas et al. (Ky.) 

The facts showed that neither the members nor the officers of the 
local society regarded provisions of the by-laws of the local 
society concerning payment of dues, ete., as binding. Homann 
vs. Allgemeiner Arbeiters Bund of Michigan (Mich.) 

Acceptance and retention of payment of assessment made after insured 
had taken his own life does not prevent insurer from asserting 
a forfeiture. Bennett vs. Beavers Reserve Fund Fraternity 
(Wis. ) ec cececccccecescccs 

Committee having rendered ‘a judgment of ‘expulsion, from which no 
appeal was taken, such judgment can be attacked only on the 
ground that it is void for failure to accord the assured such a 
trial as the laws of the society secured to her. Rigler et al. vs. 
National Council Knights and Ladies of Security (Minn.)........ 

Member of lodge having, when sick, been in arrears more than six 
months, so that under a by-law he could not, while sick, pay 
up and be entitled to benefits, the widow could not, under a 
by-law providing, “Twelve * * * months’ membership and the 
payment of all dues * * * shall in the event of death entitle” 
the widow to be paid $100, pay up the arrears after death of 
the member. Gilis vs. Dabney (N. Y.) ... 

Order by the head of fraternal society permitting for’ limited time re- 
instatement of members who had been suspended for more than 
thirty days, without furnishing of a health certificate as required 
by the by-laws, grants a mere indulgence, and gives no vested 
right to a member who voluntarily dropped out of the order. 
Edgerly vs. Ladies of the Modern Maccabees ( Mich.) 

Member of fraternal society who has been suspended can be reinstated 
only in strict conformity with the by-laws in force at the time of 
reinstatement, and has no rights until reinstatement has taken 
place. Edgerly vs. Ladies of the Modern Maccabees (Mich) 

Where a person insures his own life and appoints another to receive 
the proceeds, the appointee establishes a prima facie right to 
recover by proving contract of insurance and the happening of 
the event upon which it is to become payable. If facts exist 
which preclude such recovery they are matters of defense. 
Christenson et al. vs. Madson (MIMMN.)......eecceeeeseeees 


BENEFICIARIES AND BENEFITS. 


Under statute permitting blood relatives within the fourth degree to 
be designated as beneficiaries of fraternal insurance certificates, 
nephews and nieces may be so designated. Wright et al. vs. 
Grand Lodge K. P., Colored, et al. (Tex.)... 
of insured’s deceased wife, who had been reared in his family 
and who thereafter married and waa supported by her husband, 
is not a dependent within the meaning of that term as used in 
benefit certificate. Bush vs. Modern Woodmen of America et al. 
(lowa) 

, that the word “children” was used to designate the relationship 
and not the age of the beneficiary, and hence included the 
foster mother of the insured, whom he had legally adopted as 
his heir. Mellville et al. vs. Wickham et al. (Tex.)..........000- 

Fraternal society cannot, by issuing certificate, des'gnate as bene- 
ficiary one who cannot be legally designated. Bush vs. Modern 
Woodmen of America et al. 
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(T7171) Classes of persons eligible as beneficiaries under policies of fraternal 
association are to be determined by the rules adopted for the 
purpose of governing such matters. Where permitted by by- 
laws the policy payable to fiancee is valid although object 
of association is to provide insurance for relatives. Christensen 
et al. vs. Madson (Minn.)...... ecccce 

Where the by-laws of mutual benefit society provided ‘that beneficiaries 
might be “adopted children,” such term included a foster mother 
of the insured, whom he had lega.ly adopted. Mellville et al. 
ve. Wickham et al. (TeOX.).ccccccsccccvcvcvcvcscscccccsceseece 

Member of fraternal beneficiary association who has authority only to 
appoint relatives as beneficiaries may not appoint his creditors as 
beneficiaries. O’Brien et al. vs. Massachusetts Catholic Orauer of 
Foresters et al. (Mass.)... aeccccseceece 

While the term “legal representatives” usually “is “understood to refer 
to executors or administrators, it is elastic and includes the 
nieces and nephews of a member who Its separated from his wife. 
Wright et al. vs. Grand Lodge K. P., Colored, et al. (Tex.) 

Though the member at the time had no family, blood relatives, heirs, 
or persons dependent on him, the act of the association was not 
ultra vires, and the legal representative could recover the benefit 
in trust for the member’s heirs. Supreme Tribe of Ben Hur vs. 
Galley (Ark.) 

Where by-laws of lodge ‘provided for payment of deuth benefit to 
widow or beneficiary of members, such by-laws constituted a 
binding contract and the administrator of a member who died 
leaving neither widow nor beneficiary cannot recover the benefit. 
Alexander vs, Page et al. (N. Y.)......2e00. ‘ 

Member of fraternal order, with authority only to appoint his “relatives 
or dependents as beneficiaries, does not make a valid appoint- 
ment by appointing one within the class under an agreement that 
he shall apply the benefit to the payment of debts and hold the 
balance in trust for his minor,children, and the minor children, 
who are his only heirs at law and next of kin, may recover the 
benefit. O’Brien et al. vs. Massachusetts Catholic Order of For- 
esters et al. (Mass.). ° 

The insured had no vested right. under the original act “to designate 
plaintiff as beneficiary, and the limitations on the right imposed 
by the amending statute applied to such designation and rendered 
it invalid. Bush vs. Modern Woodmen of America et al. (lowa)... 

Where there is no authority in by-laws, etc., to change beneficiary, 
beneficiary has a vested right thereunder. Where insured had 
actually authorized change of heneficiary. only the lodge can 
complain of irregularities. Knights of Pythias of North America 
et al. vs. Long (Ark.) 

The fact that member’s wife paid assessments levied on certificate 
did not confer on her vested right in the insurance so as to 
prevent the member, after being divorced and marrying another 
woman, from changing the beneficiary .o his then existing wife. 
Schiller-Bund vs. Knack et al. (Mich.)....... 

Where a member of fraternal order changed beneficiary in certificate, 
in consideration of new beneficiary’s promise to marry him, and 
marriage took place, the mew beneficiary acquired a right 
which could not be taken away from her without her consent. 
Supreme Lodge, Knights and Ladies of ee vs. Ulanowsky 
Ot Gl. (PA) ccccscvvcccccrccccevces Ccecesseneseccssoeesce 

Since no act of approval by supreme body, ‘or “its recorder, was re- 
quired to validate the change in beneficiary, but a new certificate 
was issued as of course, there was a change of beneficiary, and 
a suit was properly brought in the joint names of the widow 
and daughter. Wintergerst et al. vs. Court of Honor (Mo.).... 

Though insured did not comply with the provision of the by-laws con- 
cerning the notification to the beneficiary previously named in 
the certificate, a change in the beneficiary was nevertheless 
effective, as such provision was solely for the protection of the 
association and susceptible of being waived by it. Where. the 
original beneficiary has acquired no contractual equity and is a 
volunteer only she has no standing to attack a change in bene- 
ficiary on the ground that it was made in compliance with the 
association’s by-laws. Almy et al. vs. Commercial Travelers’ 
Ass’n of Indiana (Ind.)......... Coos eeererecerDoeresees 

The fact that member died while application for change of beneficiary 
was in the mails did not prevent the change from taking effect 
under the rule that equity will decree that to be done which 
ought to be done. Supreme Court I. O. F. vs. Frise et al. (Mich.). 

Where certificate or by-laws provide manner of making the change of 
beneficiary those provisions must be substantially complied with, 
otherwise the change may be made in any method which indicates 
the intention of the member. Change in beneficiary does not 
become effective until proof of loss of original certificate is fur- 
nished, and if member dies in the meantime the new beneficiary 
cannot recover. Sovereign Camp, Woodmen of the World, vs. 
Israel (Ark.) 
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(785) Where beneficiary in life policy dies before insured and no beneficiary 
is named, proceeds will go to next of kin or heirs at law of the 
beneficiary named. Finn et al. vs. Eminent Household of Co- 
lumbia Woodmen (Ky.) 

(787) Under a by-law forfeiting a benefit certificate where insured’s death 
results directly or indirectly from his use of intoxicating 
liquors, regardless of the time when his intemperance began, the 
death of insured from delirium tremens caused by the intem- 
perate use of liquor forfeits the certificate. Curtis vs. Modern 
Woodmen of America (Wis.) seve 

A contract limiting Liability of the association to the disabilities de- 
scribed in section 68 is a valid contract. Huff vs. Grand Lodge 
of Brotherhood of Railroad Trainmen (Neb.) 

A provision against liability is a hinding part of the contract of in- 
surance, if not in violation of the articles of organization of the 
association or’of the statute under which it is organized. Hewson 
et al. vs. Royal Highlanders (Neb.) 

Conduct of defendant repudiuting contract of deceased relieved her 
from making application to join another council on dissolution 
of council to which she belonged, and waived a requirement that 
plaintiffs make proofs of death and of their claim on blanks to 
be furnished by defendant. Marcus et al. vs. National Council of 
Knights & Ladies of Security (Minn.)...... 

Where Police Association Committee consistently adopted a policy of 
excluding retired members from such benefits, so that its action 
was evidently not capricious. it could not be enjoined from so 
doing. Brown et al. vs. Boston Police Relief Ass’n (Mass.) 

Held, that, since M., having been adopted by insured, was thereby 
qualified to take as a beneficiary as insured’s child, both under 
the society’s by-laws and Rev. St. 1911, art. 4832, stipulating 
the persons who may become beneficiaries, the agreement that 
a certificate should be made payable to W. for M.’s benefit was 
not an evasion of the statute or laws of the order, and was 
therefore enforceable. Mellville et al. vs. Wickham et al. (Tex.). 

Beneficiary in benefit certificate has right to proceeds unless member 
changes the designated beneficiary in the manner prescribed by 
the certificate. Sovereign Camp, Woodmen of the World, vs. 
Israel (Ark.) 

One who was not legally entitled to be designated could not recover 
under the assignment by the niece of insured. Bush vs. Modern 
Woodmen of America et al. (Iowa) 

Beneficiary will acquire a vested equitable interest in the benefits of 
certificate where he has paid the dues thereon. If such contract 
be made between member and his two sons on consideration that 
each should pay one-half of the dues and assessments and that 
both should be beneficiaries, each would be charged with notice 
of equity of the other Roval Arcanum vs. Riley—Riley vs. 
Royal Arcanum (Ga.) 

Where defendant issued policy payable to insured’s mother, and com- 
plainant thereafter married insured, the bheneficiary was not 
changed, and plaintiff cannot maintain suit against defendant for 
payment of proceeds to mother. Foote vs. Grand Lodge of Col- 
ored Knights of Pythias (Miss.) 

Beneficiary will acquire a vested equitable interest in the benefits of 
certificate where he has paid the dues thereon. If such contract 
be made between member and his two sons on consideration that 
each should pay one-half of the dues and assessments and that 
both should be beneficiaries, each would be charged with notice 
of equity of the other. Royal Arcanum vs. Riley—Riley vs. 
Royal Arcanum (Ga.) 

Where order which issued life policy payable to one named as the wife 
of the member paid policy without notice that the named bene- 
ficiary was not the legal wife of the member, the legal wife can- 
not recover amount of policy. the order having been guilty of no 
negligence. Grand Lodge of Colored K. P. vs. Harris (Miss.) 


ACTIONS AND BENEFITS. 


Member of fraternal beneficiary association must exhaust remedies 
within the order before civil courts will take cognizance of their 
grievances. On the facts stated, held that claimant had ex- 
hausted her remedies within the association as required by its 
constitution and could appeal to the courts. Brotherhood of 
Railroad Trainmen vs. Swearingen (Ky.).........++. oneceons 

Where society denied all liability it could not insist that ‘beneficiaries 
should have appealed to the head camp of the order instead of 
resorting to the courts. National Council Junior Order United 
Amer'can Mechanics of the United States vs. Thomas et al. (Ky.) 

By-law of order requiring local lodge to appeal to head lodge for 
failure of secretary of National Council to pay death claim does 
not appiv to a member so as to preclude him from appealing to 
the courts, whether the local lodge acts or not. Harris et al. vs. 
National Council Junior Order United American Mechanics 
(N, 
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The defendant’s by-laws provided that no right of action should ac- 
crue “within ninety days after the receipt of proof of loss at the 
offices of the association.”” Under the circumstances, it became 
a question of fact for the jury to determine as to when the 
proofs of loss were received by the company. Williams vs. 
Western Travelers’ Accident Ass’n (NeD.) .....seereeeeescesecs 

Though an insurance policy may prescribe a period within which an 
action must be brought different from the statutory limitation, 
such period does not begin to run until the right to sue ac- 
crues. Simmons vs. Modern Woodmen of America (Mo.)........ 

Beneficiaries were bound to comply with the by-law requiring action 
to be brought if at all within one year after accrual of right of 
action. Ulman et al. vs. Supreme Commandery of United Order 
of The Goiden Croes of the Worid (BEGEB.) ooo ccccccsccrscvves 

Pleadings in this case raise the question of waiver of nonpayment of 
assessments, of waiver of a law of the order requiring members 
of a dissolved councii to take certain steps to preserve their 
membership and waiver of proofs of death. Marcus et al. vs. 
National Council of Knights & Ladies of Security (Minn.)..... 

Waiver of a matter relied on as a defense must be pleaded td be 
availed of. Schworm vs. Fraternal Bankers’ Reserve Society 
(IOWA) scsecccvcssccvves PECK ROCECPOOECETER OCRD POD CORO wR Se HES eee 

On the evidence, hela to show as a matter of law that the statements 
by insured that she was in good health and free from certain 
named diseases and that she had not consulted a physician in the 
past ten years were false and material. Royal Neighbors of 
American Ve. BHore Ot Al. (HY.)ccecccevsevcvvevevecvcveseccsvsers 

Defendant notified deceased (assured) that she was expelled from mem- 
bership and her certificate canceled, and that no further assess- 
ment would be received from her. Burden is on defendant to 
prove its repudiation of contract was rightful. Its assertion of 
due expulsion in its notice of repudiation of membership furnishes 
no evidence of expulsion, even though plaintiff offers the notice 
of repudiation in evidence. Marcus et al. vs. National Council of 
Knights & Ladies of Security (Minm.)...ccceccccccccsecsscece 

Allegation that all conditions have been fulfilled by insured, though 
denied by answer, did not place on plaintiff burden of proving 
that each particular condition or agreement had been fulfilled, 
Feinman vs. United States Grand Lodge Order Brith Abraham 
CM. FD svccvssvns CAREDIRERAOSNOSOGSEEDES OR DEER EY AEE SENS ecccce 

While members of mutual. benefit society are presumed to have 
knowledge of and to assent to the society’s rules, they are never- 
theless entitled to have them applied in the same manner as 
they are applied to other members and not to have their rights 
forfeited on a strained, harsh or too technical interpretation. 
Wintergerst et al. vs. Court of Honor (MO.).......eeeeee- er 

In the absence of evidence it is presumed that a certificate was regu- 
larly deposited in proper hands¢ but such presumption cannot be 
permitted to contradict plain, uncontroverted facts as to how it 
got into the hands of the individual. Gilmore vs. Modern 
Brotherhood of America (MO.)......cccccccccessescerssevnecves ee 

It was not error to refuse a charge that the burden of establishing 
forfeiture was upon the defendant, coupled with a request that 
defendant must show that it had fully complied with its 
constitution and by-laws. Stack vs. Williams (N. Y.)...... cece 

Beneficiary association denving liability on ground of nonexistence of 
any person of any of the classes to whom henefit may be paid 
has the burden of proving that fact. Supreme Tribe of Ben Hur 
ee, a. PEP ee ee herria rt ter ee ee eee 

Burden of vroof is on company to show noncompliance with condi- 
tions avoiding policy. Harris et al. vs. National Council Junior 
Order United American Mechanics (N. C.).....eecceeeeecevececs 

Burden is on society seeking to defeat claim to show that she was not 
dependent on insured. Bush vs. Modern Woodmen of America 
OE PE. EC NUUE ohecki 65S abn SPREE CRT AOS ESS STD 9 EROS SOO ROO EOE SUS 

Where certificate provided for reduction of amount of the certificate 
when one-half of one assessment would not produce that amount 
the burden is on the company to prove what the amount, if less, 
would be. Meyerson vs. United States Grand Lodge, Independent 
PEGE TG Oe PNT: Cis Bc bii eae Win Sore es rc-¥.e gorge be Rae-om news 

On issue of good health, evidence that sister borrowed from witness 
$15.00, saying she needed it to reinstate her brother’s insurance, 
admissible as a circumstance to show need for haste. On issue 
as to insured’s intemperance, a judgment of police court, showing 
that he had been fined shortly after reinstatement for drunken- 
ness or disorderly conduct, was er Supreme Tribe of 
Ben Hur vs. Cosgrove (Ky.). he eSNbs a OOu Waa SS Reb eeeies 

It was not error to refuse evidence ‘of a contrary custom without an 
offer to show the number of certificates thus delivered, or that 
such a course of dealing was carried on so as to have necessarily 
been known to the supreme lodge, and that decedent knew they 
were thus delivered. By-laws authorized by Laws 1911, p. 292, 
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§ 22, prohibiting waiver of provision for initiation by subordinate 
officers admissible. Gilmore vs. Modern Brotherhood = America 
(Mo.) 

Resolution of council stating that it had ‘lost an upright. “true and 
loyal brother admissible as direct admission by society as to mem- 
ber’s good standing. National Council Junior Order United 
American Mechanics of the United States vs. Thomas et al. 


(Ky.) 

Action on fraternal benefit certificate defended on theory that member 
was killed by a third person in self-defense. Evidence that third 
person had been indicted, tried and acquitted was inadmissible 
because the issues and the parties were different. Sovereign 
Camp Woodmen of the World vs. McDonald (Miss.) . 

Confidential report of insurer’s medical examiner recommending him 
as a first-class risk was competent evidence. McKnelly et al. 
vs. Brotherhood of American Yeomen ( Wis.) 

Evidence of three witnesses that plaintiff, sole surviving parent of 
assured, was living and resided in Odessa, and statements made 
by decedent’s niece and nephew that they knew plaintiff in 
Russia and had only recently received letters from her, and that 
of another witness that he had recently seen her in Odessa was 
sufficient to establish a prima facie case that plaintiff was alive 
and as to her identity. Feinman vs. United States Grand 
Lodge Order Brith Abraham (N. Y.) 

Evidence of insured’s intemperate habits prior to his reinstatement 
was not admissible to show that he was not in good health at 
the time he was reinstated in the absence of proof that his 
health was or naturally would be impaired by his intemperate 
habits when reinstated. Supreme Tribe of Ben Hur vs. Cosgrove 
(Ky.) cece coe 

Evidence examined relating to payments of dues and assessments, in- 
cluding what is termed an advance payment, and held that he 
was in default and under suspension at the time of his death. 
Jenkins vs. Ancient Order of United Workmen of Kansas (Kan.). 

Where a person insures his own life and appoints another to receive 
the proceeds, the appointee establishes a prima facie right to 
recover by proving contract of insurance and the happening of 
the event upon which it is to become payable. If facts exist 
which preclude such recovery they are matters of defense. 
Christenson et al. vs. Madson (Minn.).... 

Insured did not make false statements in his application for member- 
ship in regard to his employment as assistant yardmaster. 
Brotherhood of Railroad Trainmen vs. Swearingen (Ky.)...... 

Prima facie showing by certified copy that a duly certified copy of its 
license shall be prima facie evidence that the licensee is a 
fraternal benefit society is sufficient in absence of contrary 
evidence to bring it within the provisions of the law relating 
thereto. Gilmore vs. Modern Brotherhood of America (Mo.).... 

Defendant’s by-laws provided that for “death resulting from cerebral 
hemorrhage * * * or heart failure caused by accidental in- 
juries,” the amount payable shall be limited to $500. Held, 
that the evidence indicated in the opinion is sufficient to support 
a general verdict, which includes the finding that death was not 
the result of either of those causes. Williams vs. Western Trav- 
elers’ Accident Ass’n (Neb.) eves 

Evidence held to show that insured’s health was not good when he 
paid his arrearages, and that he had not recovered from sick- 
ness. Howton et al. vs. Sovereign Camp, Woodmen of the World 
(Ky.) ‘ 

Held not to “establish the defense of nonexistence of any person of 
any of the classes to the benefit could be pald. Supreme Tribe 
of Ben Hur vs. Gailey (Ark.) 

An action on a benefit certificate for $500 providing that no more 
could he recovered than one-half of one full assessment would 
bring. defendant’s evidence held insufficient to show what the 
amount would he. and hence not to overthrow a verdict for 
the full amount of the certificate. Meyerson vs. United States 
Grand Lodge, Independent Order Sons of Benjamin (N. Y.) 

Held to sustain a finding that plaintiff misrepresented his 
to the defendant society. Criscuolo vs. Societa Monarchica di 
Mutuo Soccorso Vittorio Emanuele III (Conn.) 

The defendant’s by-laws provided that no right of action should ac- 
crue “within ninety days after the receipt of proof of loss at the 
offices of the association.” Under the circumstances, it became 
a question of fact for the jury to determine as to when the 
proofs of loss were received by the company. Williams vs. 
Western Travelers’ Accident Ass’n (Neb.) es e 

Whether the insured had made false statements in regard to his ‘having 
consulted a physician during the last five years was properly 
tect for the jury. The question whether insured had ever had 
certain diseases was for the jury. Brotherhood of Railroad 
Trainmen vs. Swearingen (Ky.) ° coosccee 
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Evidence on the issue of decedent’s initiation as a member insufficient 
to go to the jury. Gilmore vs. Modern Brotherhood of America 
(Mo.) eee eeccce 
Under conflicting evidence in an action on a fire insurance policy the 
question whether insurance agent write the description of the 
property different from the way in which it was described to 
him by the insured was for the jury. Fisher vs. Sun Ins. Co. of 
London (W. Va.) ..ceeee Co vececcvcceccccevecees 
It was a question for the jury as to whether member was in good 
standing. National Council Junior Order United American 
Mechanics of the United States vs. Thomas et al. (KY.)...+..+0+ 
It was for the jury to determine whether insured’s affliction was 
rheumatism. Sovereign Camp of Woodmen of the World vs. 
Latham (Ind.) eee 
(836) Instruction relating to the use of liquor, opiates and narcotics was con- 
fusing, in that it contained the fact that the member was so far 
intemperate and used narcotics to such an extent as to impair his 
health, and that he died from disease resultiug from his own 
vicious, intemperate and immoral habits in such a manner as 
to lead the jury to believe that they must find that the member 
died from these causes, whereas it was sufficient to defeat a 
recovery if such use impaired his health, and the court should 
have given an instruction substantially in the language of the 
policy. Mutual Protective League vs. Cole (KY.)...-ss+eseesese 35 
It was unnecessary to submit a question as to decedent’s good standing 
in any department of the order other than the local council. 
National Council Junior Order United American Mechanics of the 
United States vs. Thomas et al, (Ky.) cccvccce O80 





